Court rule, rulings differ
on openness of warrants

No statute exists to overrule procedure

ometimes finding out the answer

to a legal question is an extremely

difficult process — you can check
case law and the statutes. You think you
know the answer, and then you can get
caught by surprise by something you had
no idea existed. That happened to me a
few weeks ago.

Many times over the
years I've been asked
about access to search
warrants. My answer has
always been the same —
warrants are open, but the
returns are closed. There
were good reasons for
that answer, but I now
know it’s wrong.

The only statute that
deals with this issue is
Section 542.276, which
sets out the standard law
enforcement uses to re-
quest a search warrant.
It sets out what needs to
go in the application, in-
cluding the affidavit that
must accompany it.

The application has to identify what
law enforcement is searching for and
where it intends to search. It must be
filed in court, signed by the prosecu-
tor. The judge decides whether it con-
tains sufficient facts to justify issuing a
search warrant.

All of this is “retained in the records
of the court...” In short, it’s a court re-
cord, which you know is generally an
open record unless the court has spe-
cifically closed the record or the file.

fter the warrant is issued and the

search done, there must be a “re-
turn” filed, which identifies what was
seized and an itemized receipt. The
return is “delivered to the judge who
issued the warrant.”

I've always heard that explained as
until the judge delivers the return to
the court, the return is not considered

22

Jean Maneke, MPA’s Legal
Hotline attorney, can be

reached at (816) 753-9000,
jmaneke @manekelaw.com.

a “court record” and therefore is not an
open record.

And there have been a couple of cas-
es that Missouri media lawyers cited in
this area. One, a federal case (called “In
re Search Warrant,” a 1988 case from
the 8" Circuit Court of Appeals), in-
volved an appeal by the Sz. Louis Post-
Dispatch over a judge’s
order refusing to unseal an
affidavit and other materi-
als attached to two search
warrants.

The government attor-
neys in that case argued
that the process of issuing
such documents involved
an “ex parte” request from
the government and an
out-of-court  consider-
ation and ruling by the
judge. Also, they argued,
revealing the object of the
search would frustrate the
very seizure of the evi-
dence.

But the court recog-
nized the long-standing
First Amendment right of access to
court documents and held that this
right does extend to documents filed
in support of search warrant applica-
tions. The court also noted that public
access to such documents is important
to the public’s understanding of the
function and operation of the judicial
process and the criminal justice system,
and it also acted as a curb on potential
prosecutorial or judicial misconduct.

However, after giving us this strong
holding, that particular Court went on
to find that in the facts before it, keep-
ing those records under seal was neces-
sary due to the importance of the on-
going investigation by the government.

Another case supporting this deci-
sion was a holding out of the Circuit
Court of Buchanan County from
1991. In that, The Kansas City Star
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wanted access to numerous search war-
rants, affidavits and returns in a crimi-
nal case.

One division of the court denied
that application, but 7he Star took it
up in subsequent proceedings in an-
other division. That court, citing the
federal decision above, held that there
was a qualified First Amendment right
of public access to search warrants and
supporting documents, just as there is a
right of public access to court proceed-
ings. (This case also contained language
supporting the author’s understanding
that the original request was public but
the return was non-public until filed
with the court file.)

Well, that all seemed well and
good. But that, unfortunately, is not
the end.

As I worked with some MPA mem-
bers this month on a case involving a
search warrant, first we got a variety of
excuses from various folks about why
the search warrant and affidavit were
closed. None of those reasons made
sense.

Finally, a court clerk pointed out to

us a provision contained in Supreme
Court Operating Rule 4.24, which con-
tains a list of “Confidential Records” in
the court system. Item “p” on that list is
“Search warrant applications until the
warrant is returned or expires.” That rule
was adopted in 2004.

There’s not been a court decision on
what takes precedence, the operating
rule or the court opinions.

I can tell you that the Missouri
Constitution, in Article V, Section 5,
gives the Supreme Court in the state
the power to establish rules relating to
“practice, procedure and pleading...”
That same provision says that “rules
shall not change substantive rights or
the law relating to evidence...”

So is this a rule relating to “substan-
tive rights?” Or is this a rule relating to
“procedure and pleading?”

And to make this more confusing,
there is case law that says where the leg-
islature has enacted a statute pertaining
to a procedural matter that is incon-
sistent with a Supreme Court rule, the
statute must be enforced. And another
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case says procedural rules promulgated
by the Court supersede inconsistent
statutes unless there has been a statute
enacted that annuls or amends the rule.
In order to supersede the procedural
rule, the statute must specifically refer
to the rule it is superseding.

In short, since I dont know of a stat-
ute that specifically states that it super-
sedes Rule 4.24, I'd suggest that at this
moment, someone seeking access to
a request for a subpoena and the un-
derlying affidavit will have a hard time
finding a court that would rule to allow
access.

But 'm also wondering if this is an
issue the Supreme Court has ever fully
considered, in light of the case law and
the underlying First Amendment con-
stitutional rights that apply to crimi-
nal proceedings. And I'm hoping that
at some time in the future, the Court
thinks about taking a further look at
this, perhaps considering if an absolute
rule is appropriate or whether some pro-
vision would be better allowing there to
be case-by-case or similar consideration
when such a request is presented.



