Sunshine Law still applies as tech changes

issouri’s Sunshine Law was
officially adopted in 1973 —
44 years ago. You can imag-

ine there have been many changes to
the law since that time — originally it
was very short. At that time, computer
use wasn’t prolific, public bodies met
only in person and never in cyber-
space, and law enforcement didn’t
wear cameras on their bodies.

The law has changed many times
since then to address these changes.
And in the last year

look at that language: “Any member
of a public governmental body who
transmits any message relating to
public business by electronic means
shall also concurrently transmit that
message to either the member’s pub-
lic office computer or the custodian of
records in the same format. The pro-
visions of this section shall only ap-
ply to messages sent to two or more
members of that body so that, when
counting the sender, a majority of the
bady’s members are

or so, it has become
clear that there’s
another issue that
may soon need to be
locked at in the law.
Backin 2004, a spe-
cific provision was
added to the law
addressing emails
from members of
public bodies (Sec-
tion 610.025). The
question today is
whether that lan-
guage is sufficient to
address what we see
happening today.
Rather than us-
ing email, more
and more public of-
ficials are sending
messages via their
phone’s text mes-
saging capability, or
using applications
such as WhatsApp,
Facebook Messen-
ger, and Google
Voice/Hangouts,
among dozens of
others. 1 imagine
every single pub-
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Of course, when
that section was
written, it meant
“by email.” But this
language certainly
is broad enough
to cover text mes-
sages, | would ar-
gue! Granted, this
only applies to text
messages sent to a
quorum of the pub-
lic body (and the
sender counts as
one). But the smaller
the public body, the
more likely this is to
be an issue!

And this even be-
comes a bhigger issue
when you consider
what happens if the
public governmental
body 1is supplying
the telephone to the
member for “official”
use. Clearly, emails
that go through a
“.gov” email account
are retained within
the server as pub-
lic records, just like
any other record re-
tained by that public
body. But what hap-
pens to these text
messages within the
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But I think there
is a very strong argument that this
statute covers such communications
under certain circumstances. Let’s
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The Sunshine Law
doesn’t address this issue at all, pri-
marily because record retention is-
sues are not a Sunshine Law issue but
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are within the scope of the Secretary
of State’s office in its Record Reten-
tion area, which are contained in the
State Regulations that can be found
on the Secretary of State’s website
under Title 15-Elected Officials, Di-
vision 30-Secretary of State, chapter
45, section 15 CSR 30-45.020. Ba-
sically, that regulation tells us that
there are massive amounts of rules
relating to records retention for state
and local government. There are
links to find them, but reading them
would take forever.

I did take a few minutes to glance
at them and I cannot easily find in-
formation relating to local govern-
ment record retention periods and/or
whether the rules as they are written
even encompass obtaining and/or re-
taining records relating to telephone
text messages.

But if T were to guess, based on
what I know about telephone text
messages and the hills T get each
month, I suspect most public bodies
simply get a bill mailed to them for
the service and I doubt, unless they
gointo a website and print out detail,
they even have a record “retained” in
their offices as to text messages sent
and received. I don't even know if it
is possible to obtain a printed copy
from my cell phone service provider
as to what messages were sent or re-
ceived without making a special re-
quest of the provider.

So unless members of the public
body are somehow sending those
text messages to the custodian who
is technically storing them in some
fashion, I imagine there is no “trans-
mitting” of those messages to the cus-
todian and also no storing of those
messages for records purposes under
the Sunshine Law taking place today.
And that strikes me as a major prob-
lem with the Sunshine Law in 2017!
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