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WTO CLAIM S RIGHT TO JUDGE ITA POLICY BULLETINS

The U.S. victory before the World Trade Organization’s (WTO) Appellate Body (AB) on the
application of “sunset review” policies in the Japanese steel case included a poison seed that
could open U.S. trade policies to future challenge.  The AB Dec. 15 upheld a dispute-settlement
panel’s ruling that the U.S. appropriately applied international trade rules in deciding to main-
tain an antidumping order on corrosion-resistant carbon flat steel from Japan.  

The ruling, however, overturned the panel’s opinion on whether supposedly non-
binding policy bulletins issued by the International Trade Administration (ITA)
are subject to WTO dispute-settlement review.  The AB ruled that they are.  

Over the years, ITA has issued numerous Policy Bulletins explaining how it intends to interpret
trade rules under its jurisdiction.  These bulletins are often technical, providing guidance on
how ITA will calculate dumping or subsidies or how it will apply the legal standards in U.S.
trade laws and its regulations.  They are usually labeled as non-binding, interpretive guidance
for the trade and legal community.  Because ITA considers them interpretive, it does not always
follow the guidance strictly, trade lawyers have complained.

“There is no basis, either in the practice of the GATT [General Agreement on Tariffs & Trade]
and the WTO generally or in the provisions of the Anti-Dumping Agreement, for finding that
only certain types of measures can, as such, be challenged in dispute settlement proceedings
under the Anti-Dumping Agreement,” the AB ruled.  “Hence, we see no reason for concluding
that, in principle, non-mandatory measures cannot be challenged as such,” it added.

“We observe, too, that allowing measures to be the subject of dispute settlement proceedings,
whether or not they are of a mandatory character, is consistent with the comprehensive nature
of the right of members to resort to dispute settlement to ‘preserve their rights and obligations
...under the covered agreements and to clarify the existing provisions of those agreements’,” the
AB stated.  Since the panel did not review the ITA Policy Bulletin on Sunset Reviews to deter-
mine its consistency with WTO rules, the Appellate Body said it had no basis to judge the
bulletin in this case.  

BIS PROM ISES TO IM PROVE DENIED PARTY IDENTIFICATION

The Bureau of Industry and Security (BIS) has agreed to accept industry’s advice to take the
lead in pushing all government agencies to improve the quality and details in the various lists
that federal agencies maintain of denied parties who are subject to export sanctions.  BIS 
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Deputy Assistant Secretary for Export Administration Matthew Borman said BIS is prepared to
circulate a memo to other export control agencies recommending consideration of industry
recommendations to improve these lists.

Borman told the BIS Regulations and Procedures Technical Advisory Committee
(RAPTAC) that he was prepared to circulate to the agencies a letter from the
group, which described the trouble companies have trying to screen proposed
sales through the different lists of sanctioned parties.  RAPTAC proposed several
improvements to the current system.  BIS will tell the agencies the committee
“has made useful suggestions here and we urge you to strongly consider it so we
can have a more standardized format for compliance purposes,” Borman said.

RAPTAC’s Sept. 3 letter cited the burden firms have trying to deal with different denied
parties lists (DPLs) maintained by BIS, State, Treasury and intelligence agencies.  The
information on these lists is often inadequate, out of date, or inaccurate, which cause many
“false positive” identifications.  Some lists are not easily accessible and some are not made
public, it complained.   “We estimate a large company does 5,000 investigations per month and
the vast majority (close to 100%) are false positive,” it wrote.  Agencies publish these names
with “little thought to the cumulative impact on companies,” RAPTAC stated.

In addition to taking the lead to urge other agencies to improve the quality of their lists,
Borman said BIS has a proposed amendment to the Export Administration Regulations (EAR)
circulating now for interagency comment to address the link between State’s sanctions list and
BIS licensing policies.  “My experience is that generally those [State] parties are not parties
that U.S. companies do a lot of business with; nonetheless, I think it is good for the regulations
to make it clear that if you are thinking about doing business with one of these sanctioned
parties, you should know that there is a policy of denial if it’s a CCL item,” Borman stated.

Borman was reluctant to promise any improvement in publication of “is informed” names of
sanctioned parties that BIS usually gives to individual firms seeking licenses.  “We try to
publish proliferation entities that require a license for all items,” he explained.  But the
decision on whether to publish a name goes through the Operating Committee (OC).  Even
though BIS might ask other agencies to publish more of these names and re-examine past
decisions not to publish, “I would not be optimistic,” Borman said.  “To the extent entities are
not published, it is almost always because of intelligence sources and methods,” he explained. 

BIS Under Secretary Kenneth Juster has already addressed the legal status of the DPL in an
Oct. 26 to the committee, Borman reported.  Juster’s letter noted that BIS had put the DPL in
electronic format at the request of industry as a convenience.  “We didn’t intend that to
supplant the Federal Register,” Borman stated.  “The Federal Register notices still are the
legally binding instrument for denied parties,” he declared.

BIS is also planning a regulation to address industry’s desire for a “safe harbor” rule that
would provide protection from liability for firms that conduct appropriate screens of proposed
customers against government lists and don’t find the name, but later discover the customer to
be related to a sanctioned party.  “We have a rule that is nearly done with internal review that
deals with a number of elements, one of which is the safe-harbor issue,” Borman informed the
committee without providing more details.  Once that review is completed, BIS intends to
publish the rule as a proposal for public comment, he promised.

U.S.  STILL GIV ING CHINA M ORE TIM E TO IM PROVE TRADE PRACTICES

In the second annual report on China’s compliance with its WTO obligations, the U.S. Trade
Representative’s (USTR) office gave no indication the U.S. will take tougher actions against
Beijing’s failure to meet its commitments.  The report, released Dec. 18, gave a mixed review
of China’s trade practices and suggested that – with the exception of textiles and apparel –
Washington prefers to use consultations and persuasion to deal with any trade problems.  The 
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USTR argued that U.S. business success in China should not be the measure of China’s WTO
compliance.  Instead, “WTO implementation progress should be measured by the degree to
which China has begun to institutionalize market mechanisms and to made its trade regime
more predictable and transparent,” the report said.

In China’s second year of WTO membership, “a number of positive developments
occurred,” the report asserted.  These improvements mostly came in the area of
bulk agriculture, soybeans, financial services and auto vehicle financing.  

At the same time, “China fell far short of implementing its WTO commitments,” the report
concedes.  In particular, the USTR’s office raised a cautionary note about “an increasing use of
the industrial policies to encourage domestic industries at the expense of imports from abroad
or foreign business operating in China.”

WASSENAAR ISSUES ITS VERSION OF “RED FLAGS” ADVICE FOR EXPORTERS

At its recent plenary session, the Wassenaar Arrangement on export controls issued what it
called a non-exhaustive list of “advisory questions” exporters should ask themselves to deter-
mine whether a potential export requires a license or a new customer should raise suspicions. 
Similar to the “Red Flags” advice BIS publishes, the Wassenaar questions urge exports to
“know your customer” before shipping items that might be subject to export controls or that
come under the “catch-all” controls the regime adopted at the its latest meeting in December.

“The intended use for the list is to provide a guide for companies in any export situation,”
Wassenaar said in notice posted on its website.  “The answers to the questions below will give
guidance to when suspicion should be raised and a contact with national export licensing
authorities might be advisable,” it said (see WTTL, Dec. 22, page 1).  

Wassenaars’s Quest ions For Exporters:

1 .  D o  yo u  know  yo ur  custo m er?  I f no t ,  is  i t  d i ff icu l t  to  find  in fo rma tio n  ab o ut  h im /her?
2 .  Is  the  custo m er o r  the  end -user  t ied  to  the  m il ita ry o r  the  de fence  ind ustry?
3 .  Is  the  custo m er o r  the  end -user  t ied  to  any m il ita ry o r  go vernm enta l  resea rch  bo d y?
4 .  I f  you  have  do ne  business  with  the  custom er  be fo re  -  is  th is  a  usua l request  fo r  them to  m ake?

D oes  the  p roduc t f i t  the  business  p ro fi le?
5 .  D oes  the  cus to m er  seem  fam il ia r  with  the  p rod uc t  and  i ts  p e r fo rmance  charac te r is tics  o r  is  the re

an  ob v ious  lack o f  techn ica l knowledge?
6 .  I s  the  cus to m er  re luc tan t  to  p ro v id e  an  end -use  sta tement  o r  is  the  in fo rma tio n  insuffic ien t

co m p are d  to  o the r  nego tia t io ns?
7 .  D o e s the  c us to m e r re je c t  the  c us to m a ry ins ta lla tio n ,  tra in ing  o r  m ain te na nc e  se rv ic es  p ro v id e d ?
8 .  Is  unusua l p ac ka ging  and  la b ell ing  re q uire d ?
9 .  Is  the  sh ipp ing  ro u te  unusua l?
1 0 .  D o es the  custo m er o rd er  an  excessive  am o unt  o f  spa re  pa r ts  o r  o the r  i tem s tha t  are  re la ted  to

the  p roduc t,  bu t  no t to  the  s ta ted  end-use?
1 1 .  Is  the  cus to mer  o ffe r ing  unusua lly  p ro fi tab le  p aym ent te rm s,  such  as  a  m uch  h igher  p rice?  
1 2 .  I s  the  cus to m er  o ffe r ing  to  pa y in  cash?

OFAC ISSUES GENERAL LICENSE TO ALLOW AID TO IRAN

Treasury’s Office of Foreign Assets Control (OFAC) and State moved quickly Dec. 31 to
implement President Bush determination that it was in the U.S. national interest to provide aid
to earthquake victoms in Bam, Iran.  OFAC issued General License No. 1 to the Iranian
Sanctions Regulations to authorize transfers of funds to Iran through U.S. financial institutions. 

The agency stayed open on Jan. 1 to handle requests for licenses for other exports from
organizations previously registered to provide humanitarian relief in Afghanistan.  State also
announced that it was prepared to issue licenses for nongovernmental organizations (NGOs) as
well as State and U.S. Agency for International Development (USAID) to get supplies to the 
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victims. Following the president’s order, State said it would license exports to Iran of “certain
items needed for the management of the relief effort, including controlled items such as trans-
portation equipment, satellite telephones and radio and personal computing systems.”

*  *  *  BRIEFS *  *  *

T E X T ILE S: U .S .  D ec . 24  fo rma lly a sked  Ch ina  fo r  consu lta tions  on  imp or ts  o f  th ree  tex ti le  and  appa re l
p roduc ts  tha t Co mm erce  has de te rmined  have su rged .    In  D ec . 29  Fed e ra l  Reg is te r ,  CIT A  a lso  announced
im p o s it io n  of  q uo tas  on  these  goo d s .  I t  se t  12 -m o nth  quo ta ,  s ta r t ing  D ec .  24 ,  o f  4 ,0 9 4 ,3 8 2  do zen  d ress ing
go wns in  ca tego ry 3 5 0 /65 0 ;  16 ,82 8 ,97 1  do zen  b ra s  in  ca tego rie s  3 4 9 /64 9  and  9 ,66 4 ,47 7  ki lo gram s o f  kn i t
fab r ic  in  ca tegory 222  (see  W T T L ,  N o v .  24 ,  pa ge  3 ) .

C H ILE /SIN G A P O R E : P resid en t  B ush  D ec .  30  s igned  pro c lam atio ns  fo rmer ly pu t ting  FT A s with  C hile  and
S inga p o re  in to  e ffe c t  Ja n.  1 ,  2 0 0 4 .

E X P O R T  E N F O R C E M E N T : T L C  P r ec is io n  W a fe r  T e chno lo gy o f M inne ap o lis  ha s agre ed  to  p ay $ 3 5 ,0 0 0
c iv i l  f ine  a s p ar t  o f se tt le m ent agre em e nt with  B IS .   A ge nc y wil l  susp e nd  and  the n wa ive  $ 2 0 ,0 0 0  o f
p ena l ty ,  if  co m p any  remains  in  co m p liance  wi th  exp o r t ru les  fo r  one  year .   B IS  had  charged  T LC  with  five
v io la t io ns  o f exp o r t regu la t io ns  fo r  expo r ting  a lum inum  ga ll ium  arsen id e /ga l l ium  arsen id e  ep itax ia l  wafers
to  B raz i l  and  Is rae l  wi tho ut  ap p ro ved  l ice nses  and  fo r  fa lse  s ta tem en t on  S E D s.

M O R E  E X P O R T  E N FO R C E M E N T : H oneywell  vo lunta r i ly  d isc losed  to  B IS  12  sh ipm en ts  o f  hydrogen
fluo r ide  from  its  G e ismar ,  La . ,  p lan t to  M ex ico  from  D ecemb er  200 1  to  February 200 2  withou t approved
expor t l icenses .   As  pa r t o f  se tt lemen t agreemen t with  agency,  f i rm  wil l  pay $36 ,00 0  c iv il  f ine .

M O R E , M O R E  E X P O R T  E N FO R C E M E N T : B IS  has  reached  se t t lem ent  agreem ent  with  M ahm o ud
H aghsheno  K ashani,  who  is  a lso  kno wn as  M ike  K ashani,  unde r  which  he  wil l  have  h is  exp o r t l icens ing
p riv i leges  d en ied  fo r  f ive  yea rs .   K ashan i ,  o ffice r  in  Z imex ,  Inc .  o f  O ntar io ,  was charged  with a t tem p ting  to
exp o r t rep lacem ents  p ar ts  fo r  mult ip le  gas  ana lyzers  to  I ran  th rough  G ermany  and  Saud i  A rab ia  witho ut
ap p ro va l .   H e  was charged  with v io la t ing  E A R  and  Ira n  T ransac t ions R egula t ions.  

SO FT W O O D  LU M B E R : Just  a f ter  IT C  sen t  rem and  de te rm ina t ion  back  to  N A FT A  pane l  to  sup p o rt  i ts
in ju ry de te rm ina tio n  in  dump ing  and  co unte rva il ing  du ty cases  aga ins t  so ftwo o d  lum b er  fro m  C anad a ,  W T O
dispu te -se tt lemen t panel  re leased  i ts  sepa ra te  in te r im  repo r t  to  pa r tie s  a lso  f ind ing comm iss ion ’s  o r ig ina l
“ th rea t”  ru ling  to  be  f lawed  (see  W T T L ,  D ec . 22 ,  page  4 ) .   Canad ian  T rade  M in is te r  J im  P e te rson  revea led
s ti l l -co nfid en t ia l  W T O  ru ling  D ec .  19 .   “W e have  co ns is ten t ly  m ain ta ined  tha t  co unte rva il ing  and
a ntid um p ing  d utie s im p o se d  b y the  U .S .  o n  C a na d ia n so ftw o o d  lum b e r exp o r ts  v io la te  in te rna tio na l tra d e
ru les ,”  P e te rso n  sa id .  “W e are  p leased  with tod ay’s  inte r im  rep o rt ,”  he  ad d ed .   Canad ian  s ta tem ent  sa id
O tta wa  “w o uld  co n tinue  to  wo rk  with  the  p ro v inc es  and  ind ustry o n  o ur  tw o -tra ck  s tra te gy o f l i t iga tio n
b efo re  N A FT A  and  W T O  pane ls  and  ne go t ia t ions to  f ind  a  las t ing  re so lut io n  to  this  d isp u te .”

T H A IL A N D : P re sid e nt  B ush  D e c.  3 0  d es igna te d  T ha ila nd  as  M a jo r  N o n-N A T O  A lly m aking  i t  e l ig ib le  fo r
inc reased  de fense  financ ia l  and  trade  re la tions  with  U .S . ,  inc lud ing exped i ted  p rocess ing  o f  expo r t  l icenses
fo r  co m m erc ia l  sa te l l i tes  and  sys tem s.

H A N D  T R U C K S: IT C  D ec .  29  m ad e  p re l imina ry d e te rm ina t ion ,  on  6 -0  vo te ,  tha t  a l leged ly dum p ed  imp o rts
o f  hand  t rucks fro m  C hina  m ay be  inju r ing  U .S .  ind ustry.  

W A T E R W O R K S  F IT T IN G S : H a ving  ru le d  in  S ec tio n  4 2 1  ca se  tha t su rge  in  im p o r ts  o f d uc ti le  i ro n
wa te rworks  fi t t ings  from  China  a re  in ju r ing  U .S .  industry,  fou r  IT C  comm iss ione rs  (O kun , K op lan , Lane ,
P ea rson)  D ec .  1 5  reco m m end ed  tha t  P res iden t  B ush imp o se  tar i ff-ra te  q uo ta  o n  imp o r ts  fo r  three  yea rs .
C om miss ione r  H il lman  recomm ended  imp os it ion  o f  quo ta  a lone  fo r  th ree  yea rs .   Co mm iss ione r  M ille r
suggested  inc reased  ta r iff  fo r  th ree  yea rs  a t  ra tes  o f  50 % , 40 %  and  30 % .

SH R IM P : In  com pla in t expec ted  s ince  Sep temb er ,  Ad  H oc  Shrimp  T rade  Ac tion  Co mm ittee  D ec . 31  f i led
an tidump ing pe ti t ions  a t  IT A  and  IT C  aga inst  frozen  and  canned  warmwate r  sh r imp  from  B raz il ,  Ch ina ,
E cuado r ,  Ind ia ,  T ha iland  and  V ie tnam (see  W T T L ,  Sep t .  1 ,  page  4 ) .  Indus try o r ig ina l ly  was  cons id er ing
c ase s aga ins t  1 0  co untr ie s and  o nly aga ins t  fro z en  shr im p .

T R A D E  P E O P LE : T e rence  M urphy has  jo ined  M K  T echno logy,  expo r t  consu lt ing  firm ,  a s  gene ra l  counse l
and  sen io r  trade  po licy  ad v isor .   Fo rmer ly with  law f irm o f M urphy  E ll is  W eb er ,  he  se rves  o n  B IS
R egula tions and  P rocedures  T echn ica l Ad v iso ry Co mm ittee .



O IL  P IP E LIN E : E x-Im  B ank  D ec .  31  ap p ro ved  long-term  f inanc ia l  guaran tee  to  sup p o rt  $ 1 6 0  m il lion  in
exp o r ts  o f  U .S .  goo d s  and  se rv ices  fo r  cons truc tio n  of  o i l  p ipe l ine  l ink ing  Sanga cha l  te rmina l  near  B aku ,
A zerb a i jan ,  th ro ugh  G eo rg ia ,  to  m arine  exp o rt  term ina l  a t  C eyham , T urkey.
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