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SELF-DISCLOSURE DIDN’T HELP EM CORE AVOID $4 0 0 ,0 0 0  FINE FOR EXPORTS 

The Bureau of Industry and Security (BIS) appears bent on a policy of imposing civil fines on
exporters in settlement agreements even when a firm voluntarily self-discloses the alleged
violation of export controls.  This policy contrasts with the agency’s past practice of issuing
warning letters in most cases when a company has self-disclosed a violation.  The latest firm to
get hit with hefty penatly despite a voluntary report to BIS is Emcore of Somerset, N.J.

As part of a settlement agreement with BIS in December, Emcore agreed to pay a
$400,000 civil fine for its unlicensed exports of metal organic chemical vapor
disposition (MOCVD) tools to Taiwan and China.  BIS, however, agreed to allow
the company to pay half the fine now and the rest in a year.

Emcore, which produces compounded semiconductor materials used in high bandwith
communications equipment, fiber optics and solar products, reported the BIS deal in a Section
10k filing with the Securities and Exchange Commission in December.  “In February 2003, we
discovered that we had failed to obtain export licenses for a total of 14 MOCVD reactor
shipments to Taiwan and one such shipment to Singapore between 1997 and 1999,” it reported.
“In May 2003, pursuant to Section 764.5 of the Export Administration Regulations, we filed a
Voluntary Disclosure with the DOC disclosing these violations and related matters.  We
negotiated a monetary settlement with the DOC of $400,000 and accrued the settlement amount
in the first quarter of Fiscal 2004,” it continued. 

The BIS charging letter didn’t mention the Singapore exports.  It did, however contain 71
charges related to exports to Taiwan and China, including 27 shipments to Taiwan and seven to
China.  In addition to 12 charges for exports to Taiwan without approved licenses, BIS added
13 more charges for Emcore’s provision of service and parts “on hundreds of separate
occasions” to tools in Taiwan without licenses.  Other charges were tied to the failure to file
Shipper’s Export Declarations (SEDs), filing incomplete SEDs, making false statements on
SEDs by claiming the items were classified as No License Required (NLR) or violating the
conditions of a license by failing to submit copies of SEDs and waybills to BIS.  

CHINESE FURNITURE FIRM S WILL SEEK M ARKET-ORIENTED STATUS

Chinese producers of wooden bedroom furniture will ask the International Trade Administration
(ITA) to treat them as a “market-oriented industry” in the current antidumping investigation.  
Lawyers at Wilmer, Cutler & Pickering, which represents two of the likely Chinese respondents 
in the case, contend the investigation should not be handled as a nonmarket economy (NME) 
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case, as all previous dumping cases on Chinese goods have been, because the Chinese furniture
industry isn’t controlled by the government and its costs and prices are market driven.

The attorneys claim the industry meets ITA’s three-prong test for market-oriented
status.  Beijing doesn’t control prices or production decisions and production
levels are determined by negotiations with customs, they argue.  “Prices and
quantities are negotiated (either directly or through a trading company) between
the Chinese producer and the customer without any intervention from the
government,” they wrote in a Jan. 15 brief to ITA (see WTTL, Jan. 12, page 2).  

The industry is also characterized by private ownership. “The wooden bedroom furniture indus-
try in China is a relatively new and modern industry that is free from ownership or control by
the state,” they asserted.  “Indeed, a large portion of respondent producers are 100 percent
foreign owned and those producers that are owned by Chinese nationals are privately owned.” 

Finally, the prices for inputs, including supplies, labor and energy, are market driven, they
wrote.  “We believe that virtually all of these inputs either are acquired from market economy
countries, purchased in China at market-determined prices from multinational corporations
and/or purchased in China in arms-length transactions from privately owned sources,” they
continued.  The letter claimed that labor wages in the industry are not controlled by the state
nor does the government control the cost of utilities or fuel for the industry.  Moreover,
“energy costs are not a significant component of total furniture productions costs,” they added.

CONFLICTING PANEL RULINGS COM PLICATE SOFTWOOD LUM BER CASE

The conflicting rulings coming from the World Trade Organization (WTO) Appellate Body Jan.
19 and a NAFTA binational panel last summer on the countervailing duty (CVD) ruling on
softwood lumber from Canada have highlighted the problem with parallel litigation in separate
international dispute-settlement systems weighing different legal requirements.  The WTO
judges examined the U.S. action under the the WTO Agreement on Subsidies and Countervail-
ing Measures (SCM), while the NAFTA panel looked at the application of U.S. trade laws. 

The split is expected to allow Commerce’s International Trade Administration
(ITA) to pick and choose the parts of each ruling it likes.  How ITA will interpret
these decisions could be revealed in its preliminary administrative reviews of the
CVD and antidumping cases, which are due in June.  Regardless of how it handles
these disparate decisions, any ITA rulings are certain to face additional legal
challenge, further putting off final resolution of the dispute.

The different rulings have upset the strategies for settling the dispute for both the domestic
Coalition for Fair Lumber Imports and Canadian interests.  Neither side has yet won a clear
victory that would give it leverage in talks aimed at an interim agreement to replace the
dumping and CVD duties with a tariff-rate quota.  As long as the cases remain in litigation, the
Coalition won’t be able to get any of the $1.8 billion that could be distributed under the Byrd
Amendment and Canadian exporters must keep paying hefty cash deposits.  Canadian parties,
mean-while, are schedule to hold a teleconference Jan. 26 with officials in Canada’s
Department of Foreign Affairs and Trade to decide on how to react to the latest WTO decision.

Further confusing the legal picture is a preliminary WTO panel ruling, which was leaked Jan.
16, that reportedly upholds most of the ITA’s stand on the antidumping leg of the dispute. 
Added to that is a Jan. 16 decision from U.S. Court of Appeals for the Federal Circuit, in
Timken v. U.S., which upholds ITA’s method for adjusting negative constructed dumping
margins -- called “zeroing” -- in antidumping cases.  Attorneys for Canadian parties, however,
claim this issue could still be raised again, if the WTO rules against this zeroing practice.  For
now, the Appellate Body’s Jan. 19 ruling supported the U.S. position that sales of timber 
stumpage rights by Canadian provinces could be considered a subsidized government provision
of a good or service and could be determined to make a financial contribution to Canadian 
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lumber producers.  It reversed a dispute-settlement panel’s findings that U.S. acted inconsistent
with the SCM when it ruled that Canadian market prices couldn’t be used to determine the
value of lumber subsidies and instead used a cross-border comparison to prices in the U.S.   

“Investigating authorities may use a benchmark other than private prices in the
country of provision under Article 14(d), if it is first established that private
prices in that country are distorted because of the government's predominant role
in providing those goods,” it said.  The panel’s rejection of cross-border compari-
sons was “overly restrictive and based on an isolated reading of the text,” it said.

There are conditions on this use of cross-border comparisons, however, the AB noted..  After
raising this caveat, it said there was insufficient information in the record to determine whether
Washington met them.  This ruling has left everyone scratching their heads about what the U.S.
has to do, if anything, to reply to this criticism.  It “must be demonstrated that, based on the
facts of the case, the benchmark chosen relates or refers to, or is connected with, the conditions
prevailing in the market of the country of provision,” the AB stated.  But “there are insufficient
Panel findings or undisputed facts in the record to enable us to determine whether USDOC was
justified, under Article14(d), in using a benchmark other than private prices in Canada....and
therefore [the Appellate Body] makes no finding,” it declared.

U.S. -AUSTRALIA FTA TALKS DEADLOCKED ON KEY ISSUES

Australian Trade Minister Mark Vaile will meet with U.S. Trade Representative (USTR) Robert
Zoellick Jan. 26 to begin the last push toward completing a U.S.-Australian Free Trade Agree-
ment (FTA) by the end of the week.  Intense talks in Washington the week before his arrival
continued to find wide differences over such key issues as agriculture and Australia’s
prescription drug benefits program.  At press time, U.S. resistance to liberalization of its sugar
market remains a major impediment to a deal.

The super-sensitive sugar issue threatened to blow up the talks mid-week when
reports surfaced claiming the U.S. refused to offer any increased opening of the
American sugar market to Australia.  These reports drew a protest letter to Presi-
dent Bush Jan. 22 from Reps. Cal Dooley (D-Calif.) and John Boehner (R-Ohio),
who claimed Bush had backed off from his policy of not exempting any issue
from the talks.  “We are dismayed that you have now reversed your position and
fear that the United States will pay a heavy cost for this decision,” they wrote.

Before departing for the U.S., Vaile told reporters the rumors about the U.S. sugar position
“haven’t been verified yet.”  He also emphasized that “central to this agreement is agriculture
and agriculture includes the key elements, as far as we’re concerned, of beef, dairy and sugar.”
Also blocking the talks is Washington’s effort to get Australia to revise its Prescription Benefit
Scheme (PBS) which fixes drug reimbursement prices.  U.S. drug firms have protested these
price restrictions.  “We are not prepared to enter into any agreement that will cause medicines
in Australia to rise in cost to Australian consumers,” Vaile declared. 

Australia’s position got support from a group of House Democrats who wrote to President Bush
Jan. 15 to raise concerns about the U.S. proposals on PBS.  The lawmakers said they were
concerned the American position could boomerang and hurt U.S. drug programs for veterans
and for such health programs as Medicare, Medicaid and the Pentagon’s Tricare program, if the
U.S. had to accept the same policy changes it was seeking from Australia.  

Moreover, they questioned whether seeking a curb on the drug program was a negotiating
objective under the 2002 Trade Act.  The fast-tract law called for eliminating programs that
provide a competitive disadvantage to foreign producers or reduce market access for American 
firms.  “It is far from clear that the Australian system as currently structured provides any net 
advantage to Australian producers in competition with U.S. pharmaceutical companies – and to
date this reason has not been offered as the basis for the proposal,” they wrote.
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EXPORTERS RAISE CONCERNS ABOUT RELEASE OF SED DATA

U.S. exporters are beginning to comment on a proposal to release Shipper’s Export Declaration
(SED) information to foreign governments in exchange for their SED-like data (see WTTL, Jan.
12, page 1).  “This proposal represents a substantial departure from the U.S. government’s
longstanding policies on the confidentiality of SED information,” the Census Bureau was told
in a letter from the Industry Coalition on Technology Transfer (ICOTT).

“As you know, many foreign governments – including the governments of many
U.S. allies – are known to employ intelligence information to further national
commercial and business interests, including efforts to wrest business opportun-
ities from U.S. exporters,” ICOTT noted.   “The highly competitive international
commercial environment could provide foreign governments with additional
incentives to make improper use of SED data,” it warned.

If the U.S. does enter into any agreements with foreign governments on SED data, ICOTT said 
these governments must assure: (1) that they will provide the same high level of protection to
SED data as the U.S.; (2) that access to SED information and the information derived from that
information is limited to targeted transactions that raise national security concerns;  (3) that
foreign governments be required to make a showing, based on objective criteria, of their need
for specific SED data; and (4) that procedures are in place to monitor the use of such data and
to identify and address “with firmness” any unauthorized use or disclosure. 

M ANUFACTURING INCLUDES TOUGHER TRADE ENFORCEM ENT AS REM EDY

Commerce Jan. 16 issued detailed and thoughtful report on “Manufacturing in America,”
revealing 30-year decline in manufacturing jobs in most industrialized nations, but offering
political remedies that included reshuffling Commerce to create an assistant secretary for
manufacturing and services and using “aggressive enforcement of current trade rules.”  The
report asserts that “in today’s global economy, a policy of protection simply does not work.” 
Nevertheless, it propose creating an office of investigations and compliance to seek potential
unfair trade cases that restrict market access and a task force in the Import Administration
office to pursue unfair trade practices that distort markets through subsidies or dumping.

*  *  *  BRIEFS:  *  *  *

C U S T O M S : D e p uty C o m m iss io ne r D o ugla s B ro w ning  ha s anno unc ed  p la ns  to  re tire  M a y 3 .

FT A s: A t  p ress  t ime ,  ta lks  U .S .  ta lks  a imed  a t b r inging Co sta  R ica  in to  C A FT A  were  con tinuing,  w ith  fina l
a gre em e nt re p o rte d ly c lo se .  W e ek-lo ng  F T A  ta lks  with  M o ro c co  a lso  we re  m o ving  fo rw ard .

E X P O R T  E N FO R C E M E N T : M assive  In te rna tiona l o f  San  D iego  pa id  $1 3 ,00 0  c iv il  f ine  a s  pa r t  o f  se tt le -
m ent  agreem ent  with  B IS  to  reso lve  charges  tha t  i t  a t tem p ted ,  with  know led ge ,  to  exp o r t hyd rau lic  s tud
te nsio ne rs  to  B ha ra t H e avy E le ctr ic a l  L im ite d  o f T iruc hira p all i ,  Ind ia , witho ut  ap p ro ve d  l ic ense  fro m  B IS .

C U B A : P residen t B ush  Jan . 16  con tinued  C lin ton -e ra  po l icy o f  suspend ing T it le  I I I  o f  L ibe r tad  Ac t ,  which
wo uld  o the rw ise  a l low U .S .  c i t izens to  sue  pe rso ns “tra ffick ing”  in  co nfisca ted  C ub an  p ro p erty.

B U LG A R IA : P re sid en t  B ush  Jan .  21  asked  Sena te  to  ra t i fy  p ro toco l  to  am end  B ilate ra l  Investm ent  T rea ty
(B IT )  be tween  U .S .  and  B ulgar ia .   Acco rd ,  reached  in  Sep tem b er ,  wil l  m ain ta in  B IT  and  avo id  any
co nfl ic ts  with  E urop ean  U nio n  (E U )  law a f te r  B ulgar ia  jo ins E U  in  20 0 7 .   W hite  H o use  prev io us ly sen t
Sena te  s im ilar  acco rd  with R o m ania ,  which  a lso  wil l  jo in E U  in 2 0 0 7 .   P re sid en t  sa id  he  exp ec ts  sho rt ly  to
seek  Sena te  ra t if ica i to n  of  ad d it io na l  agreem ents  with  C zech  R ep ub lic ,  E s to n ia ,  La tv ia ,  L i thuan ia ,  P o land
a nd  S lo va k R e p ub lic ,  whic h wil l  jo in  E U  M a y 1 ,  2 0 0 4 .   “T he  und e rs ta nd ing  is  d es igne d  to  p re se rve  U .S .
b i la te ra l  inves tm ent  trea t ies  with  each  o f these  count r ies  a fte r  the ir  accessio n  to  the  E U  by  estab lish ing  a
framewo rk  accep tab le  to  the  E urop ean  U nio n  fo r  avo id ing  or  rem ed ying  presen t and  po ssib le  fu ture
inco m p atib i l i t ie s  be tween  the ir  B IT  ob liga t io ns  and  the ir  fu tu re  ob liga t io ns  o f E U  m em b ersh ip ,”  p resid en t
sa id  in  m essage  to  Sena te .  
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