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BIS ISSUES FINAL PENALTY GUIDANCE FOR ENFORCING EXPORT CONTROLS

The Bureau of Industry and Security (BIS) has refused to be bound by the final penalty
guidance it issued in the Feb. 20 Federal Register.  Industry comments on the original proposal
asked the agency to follow the policy of other law enforcement agencies that have agreed to
abide by their penalty and enforcement guidelines.  In the final rule, BIS said the guidance
“describes how BIS typically exercises its discretion” to decide what administrative sanction to
apply in each case (see WTTL, Sept. 22, page 1).  Language in the rule “make clear that BIS
intends to consider cases in accordance with the Guidance,” it said in the preamble to the rule.

BIS also rejected comments that wanted a voluntary self-disclosure of an export
violation to be treated as a “rebuttable presumption” that a case would be settled
with only a warning letter and not fines.  “BIS concluded that no single factor
should carry a presumption that no penalty will be sought,” the agency said. 

Comments had complained that BIS was unclear about what it meant by violations “of a
technical nature” that might get more lenient treatment.  The agency, however, refused to be
more clear. “Because BIS believes that it should retain considerable discretion regarding
whether a particular case should be resolved by a warning letter, BIS does not believe that a
more specific formulation of this criterion is useful,” it said in the preamble.

The final penalty guidance spells out the factors BIS will consider in deciding whether to issue
a warning letter for an export control violation, seek an administrative fine or denial of licens-
ing privileges or refer a case to Justice for criminal prosecution.  It identifies the mitigating
and aggravating circumstances that could tilt BIS’s judgment one way or the other. 

BIS disagreed with comments seeking special treatment for large exporters who might have a
higher incidence of violations than small exporters because of their high export volume.  “BIS
considered these comments and determined that, as a general matter, it would be inappropriate
to adopt guidance suggesting that, other things being equal, a violation by a larger-volume
exporter would be treated more leniently than an identical violation by a smaller business or a
business that only occasionally engages in exporting,” the agency responded.

OFAC CLARIFIES POLICY ON PATENT AND TRADEM ARK FILING IN IRAQ

U.S. persons can apply for and pay fees for new patents and trademarks through the Trademark
and Patent Office (TPO) of Iraq under the general license that Office of Foreign Assets Control 
(OFAC) issued last May unless the patented products and technology are on the Commerce 
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Control List (CCL) and subject to continuing licensing requirements, OFAC stated in a just
released interpretive ruling.  Transactions, including renewals, for patents and trademarks
issued before the May 23, 2003, general license are still prohibited, but “it is OFAC’s policy to
license all transactions” related to the renewal and maintenance of these patents, it ruled.

Abandoned patents and trademarks are considered to be blocked property, the
ruling stated.  “However, if the TPO were to set up revival procedures, OFAC
would consider authorizing the participation of U.S. persons in that process, with
the caution that the blocked patents and trademarks remain subject to the prohibi-
tions of Subpart B of the Regulations,” OFAC stated in the ruling (040109-
FARCL-IQ-02) which was dated Jan. 9, 2004.  Any effort to obtain or assign
patent and trademark rights in Iraq “would need specific authorization,” it said.

BIS FIGHTS PENTAGON EFFORT TO TIGHTEN CONTROLS ON BALL BEARINGS

BIS is trying to beat back a Defense proposal to impose new export controls on certain ball
bearings that could be used in ballistic missiles.  The Pentagon wants to take a proposal to the
Missile Technology Control Regime (MCTR) to add certain precision bearings to the MTCR
control list.  BIS staffers have objected to the proposal because some of the ball bearings under
consideration are also used in such low-tech products as skateboards and in-line skates.

Although some ball bearings are currently controlled under Export Control
Classification Number (ECCN) 2A001 for antiterrorism and nuclear reason and
others are controlled on the Munitions List (ML), these controls are “not tight
enough to catch what DoD is concerned about,” one BIS staffer told the agency’s
Transportation Technical Advisory Committee (TransTAC) Feb. 17

Pentagon representatives presented their ball bearing proposal to an interagency meeting the
week of Feb. 9.  Intelligence sources say some countries are trying to obtain these ball bearings
for use in turbo pumps used in ballistic missiles.  The Defense proposal identifies speed,
temperature and corrosion limits that it wants added to control parameters for bearings. 

The battle over ball bearings has arisen as a separate interagency dispute is being fought over
the licensing jurisdiction for aviation items that are certified by the Federal Aviation Admini-
stration (FAA). Under Section 17 of the now-expired Export Administration Act (EAA), FAA-
certified items are subject to Commerce jurisdiction and cannot be controlled under the Arms
Export Control Act (AECA).  But some State and Defense officials are arguing that the expira-
tion of the EAA has made that provision void and the jurisdiction issue is open for debate.
    

EU CHALLENGES U.S.  “ZEROING” POLICY IN ANTIDUM PING CASES

The European Union (EU), supported by Japan, Korea, Mexico and India, asked the World
Trade Organization (WTO) Feb. 18 to establish a dispute-settlement panel to hear its complaint
that U.S. antidumping law and regulations, which require the “zeroing” of dumping margins,
violate the WTO Antidumping Agreement.  The U.S. used its one-time prerogative to block a
panel’s creation, but the Dispute Settlement Body likely will form one at its next meeting.  

More than a dozen original antidumping rulings and administrative reviews, mostly covering
steel products from the EU, are at issue in the complaint.  The U.S. and EU held consultations
last year on the complaint.  “Despite the effort to solve this matter amicably, the U.S. failed to
solve this issue,” said EU Trade Commissioner Pascal Lamy in a statement.  “In these circum-
stances, we have no choice but to request a panel,” he added.  

The EU complaint targets the International Trade Administration’s (ITA) practice of assigning a
“zero” margin for products in an “averaging group” when a negative margin is found during an
investigation.  By raising negative margins to zero in calculating weighted-average margins, 
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“the United States calculates a margin and amount of dumping in excess of the actual dumping 
practiced by the companies concerned,” the EU’s complaint asserted.  The EU had once used
the same zeroing policy in its antidumping cases, but a WTO panel in EC Bed Linen, a case
brought by India, ruled the EU policy violated WTO rules.  “The current U.S. practice in
antidumping investigations is identical to that condemned in Bed-Linen,” the EU claimed.  

The U.S. Court of Appeals for the Federal Circuit in January upheld ITA’s zeroing practice in
Timken v. U.S.  In that case, Japan’s Koyo Seiko cited the WTO rulling in EC Bed Linen to
support overturning the ITA policy.  Koyo Seiko noted the 1804 Supreme Court ruling in
Charming Betsy as a precedent requiring U.S. courts to interpret U.S. laws whenever possible
in a manner consistent with international obligations.  The court disagreed, saying ITA’s
practice was a reasonable interpretation of the statute and even if it were not, “we would none-
theless find Commerce’s continued practice of zeroing reasonable in light of EC Bed Linen.” 
Moreover, the WTO decision “is not binding on the United States, much less this court,” it
said.  “We refuse to overturn the zeroing practice based on EC Bed Linen,” the court ruled.

BANK CONSOLIDATION REDUCING FINANCING SOURCES FOR SM ALL EXPORTERS

The continuing trend toward consolidation of the banking industry in the U.S. is hurting the
ability of small and medium-size exporters to find financing for export sales, members of the
Export-Import Bank’s advisory committee reported at their Feb. 18 meeting.  This trend has
aggravated a long-running problem Ex-Im has had getting local banks to participate in export
financing.  As banks have consolidated and become bigger, “small and medium exporters are
not their market,” one member noted.  In addition, these larger banks are trying to reduce their
exposure in foreign markets, another member pointed out.

Ex-Im has been trying to deal with this problem through new line-of-credit
programs, especially in sub-Sahara Africa, and by reaching out to banks overseas. 
It recently reached financing agreements with banks in Russia to finance three
deals, Ex-Im President Philip Merrill reported.  

Banks in emerging markets often have limited ability to finance trade because they can’t get
dollars either because of capital controls in their country or because international investors  are
overly cautious, as occurred during the Asian Financial Crisis.  In other cases, the banks are
unaware of Ex-Im programs.  As a result, many customers overseas rely on the exporter to pro-
vide or find financing.  Big companies often are able to self-finance their exports but smaller
companies rely increasing on Ex-Im, committee members stated.

ITA LIM ITS RESPONDENTS IN CHINA FURNITURE CASE

The legal battle over the antidumping case against imports of wooden bedroom furniture from
China is getting more bitter, with parties now debating whether the investigation of imports should
characterize each piece of furniture by i ts height, width and depth or by the number of draws in
a piece.  There is still disagreement over whether the case should examine full bedroom suites or
individual pieces of furniture. The sparring over the control numbers (CONNUM) to be used in
questionnaires that are being sent to respondents follows a similar fusillade that was fired over
which Chinese firms should be selected as mandatory respondents (see WTTL, Jan. 26, page 1).

After obtaining information on 211 potential producers and narrowing the field to 137 firms, ITA
selected only seven companies for the honor because they represent the largest volume exporters
to the U.S.  ITA staff said these seven account for nearly 41% of the subject exports.  The fight
also may be taking on political tones.  One opponent of the case, Jim Kettle Jr., president of
Kittle’s Furniture, met with Commerce Under Secretary Grant Aldonas and Assistant Secretary 
James Jochum in January.  Kittle made sure his thank you note to Jochum was written on the
letterhead of the Indiana Republican Party, of which he is chairman.  Trade officials from Beijing
and the Chinese embassy in Washington, along with Chinese company representatives, have also



Page 4                        Washington Tarif f  & Trade Let ter       February 23 ,  20 0 4

visited with ITA officials on at least two occasions to seek assurances that ITA would conduct
a fair investigation and to discuss giving the Chinese firms market-oriented industry status.

WTO PLANS ‘AGRICULTURE WEEK’  IN M ARCH TO RESTART DOHA ROUND

The new chairman of the World Trade Organization (WTO) negotiating committee on agriculture,
New Zealand’s ambassador to the WTO Tim Groser, has scheduled a whole week of talks starting
March 22 to get Doha Round negotiations restarted.  In a message to delegates, Groser reportedly
called for the week of informal talks to aim at  direct negotiations among members rather than a
formal meeting where everyone would just restate positions that are already well known.

As Groser was issuing his invitations, U.S. Trade Representative (USTR) Robert
Zoellick was beginning the final leg of his around the world tour to build support
for getting the Doha talks relaunched (see WTTL, Jan. 19, page 3).  After stops in
Tokyo, Singapore, Beijing, New Delhi, Cape Town, and Mombasa, Kenya, Zoellick
was headed for a Feb. 23 meeting in Costa Rica with the Cairns Group of agriculture
exporting countries.  Throughout the trip, Zoellick told reporters in Mombasa, the
top priority issue that was raised was agriculture.

In Mombasa, Zoellick met with Kenyan Trade Minister Kituyi, EU Trade Commissioner Pascal
Lamy and WTO Director General Supachai.  Emerging from their meeting appears to be the outline
of a global deal on cotton, one of the main points of contention during the WTO Ministerial
Meeting in Cancun.  The elements of such an agreement might include economic aid to cotton
producers in Africa from the World Bank and IMF, plus a trade package calling for the  elimination
or reduction of cotton export subsidies, domestic support and tariffs.  Ironically, as the Multifiber
Arrangement (MFA) is about to end, trading nations may go back to a multilateral cotton
agreement.  The 1961 Short-Term Arrangement on Cotton Textiles was the ancestor of the MFA.

*  *  *  BRIEFS *  *  *  

FO R E IG N  AF FILIA T E S: Sena te  F inance  C om mittee  C ha irman  Charle s  G rass ley (R -Iowa)  and  R anking M emb er
M ax B a ucus  (D -M o nt.)  Feb . 1 9  wro te  to  T reasury Secre ta ry Jo hn  Sno w ask ing  fo r  in fo rm atio n  o n ho w O F A C
preven ts  U .S .  comp an ies ,  sp ec i f ica l ly  G E , Co noncoP h il l ip s  and  H a ll ibu r ton ,  from  using fo re ign  subsid ia r ie s
to  c o nd uc t  b usiness  with  te r ro r is t  s ta tes  in  v io la t io n  o f U .S . sanc tio ns .   Le tte r  was  sp arked  by news s to r ie s
c la iming  f irm s were  us ing  loo p ho le  in  law to  ke ep  t rad ing  with I r a n  a n d  S yria .   T wo  law m akers  a lso  wro te  to
three  co m p an ies  f irm s asking fo r  the ir  co m m en ts  on  cha rges .

B IS :  P end ing  ap p ro va l  fro m  C o m m erce  m anagers ,  O ffice  o f  S tra teg ic  T rad e  and  Fo re ign  P o l icy (O S T FP ) is
b eing  reo rganized  a long  C C L ca tego r ies ,  wi th  i ts  Fo re ign  P o l ic y  D iv is io n ,  wh ich  is  hea d ed  by Jo an  R o b er ts ,
m o ving  to  O ffice  o f  N o np ro l i fe ra t io n  C o ntro ls  and  T rea ty C o m p liance  (O N C T C ).   N ew O ST FP  d ivis io ns wil l
b e  gro up ed  by C C L  c a te g o r is  1 -3 ,  4 -5  and  6 -9 .   O N C T C  wil l  co ntinue  rev iewing  cases  re la ted  to  AG , C W C ,
M T C R  and  N SG  reg im es .

A U ST R A LIA: P residen t B ush  wasted  no  t im e  no t i fy ing Co ngress  o f  h is  in ten t to  s ign  FT A  with  Austra lia .
A fte r  ta lks  were  com ple ted  Feb .  8 ,  B ush  sen t no tice  to  C ongress  Feb .  13 .  O n  Fe b .  1 7 ,  U S T R ’s  o ffice  a sked
IT C  to  conduc t requ is i te  s tudy on  imp ac t o f  trade  dea l on  U .S .  econom y (see  W T T L ,  Feb .  16 ,  pa ge  1 ) .

C O N G O : Sta te  in  F eb .  17  Fed era l  Regis ter  rev ised  I T A R  r u le s  to  imp lem ent  Ju ly 20 0 3  U N  Securi ty  C o unc i l
re so lut io n  a l lowing  exp o rts  o f  ce r ta in  hum anitar ian  and  no nle tha l  mil ita ry eq u ip m e n t  to  D em o cra t ic  R ep ub l ic
o f  Co ngo  (fo rm erly Za ire ) .   N ew po l icy wil l  be  case -by-ca se  excep t ion  from  po l icy o f  den ia l .

G SP : As  p a r t  o f  200 4  r ev iew cyc le ,  U ST R ’s  o ffice  Feb .  13  a sked  IT C  to  conduc t rev iew o f goods  p rop osed
fo r  add it io n  o r  d e le t io n  f ro m  e lig ib i l i ty  unde r  G SP  pro gram and  co m p eti t ive  need  l im its .   Sho r t  l is t  th is  year–
o nly two  ad d it io ns ,  five  rem o va ls  and  three  waive rs .

T ISS U E  P A P E R :  S ix  firms  and  P ap er  and  A ll ied -Indus tr ia l  U nio n  fi led  a n t id u m p ing  co m p la in ts  a t  IT A  and
IT C  Feb .  17  aga inst  imp or ts  o f  t issue  pape r  and  c repe  pape r  p roduc ts  from  China .

ST E E L: C IT  Jud ge  G rego ry C arm an Feb .19  up h e ld  ( S l ip  O p .  04 -15 )  IT C ’s nega t ive  inju ry d e te rm ina t ions in
2 0 0 2  an tid um p ing  and  co un tervai l ing  duty ca ses  agains t  co ld -ro l led  s tee l  fro m  20  co un tr ies .
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