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CHINA TRADE REPORT SIDE STEPS IM PACT OF EXPORT CONTROLS

The U.S. Trade Representative’s (USTR) “top-to-bottom” review of U.S.-China trade relations
released Feb. 14 included only one line on the impact of U.S. export controls on bilateral trade
(see story, page 3).    While the review was aimed at creating a strategy for rebalancing the
trade relationship with China though tougher enforcement of U.S. trade rights in China, it
intentionally avoided discussion of self-imposed export restraints, including the expected
proposal of a new “catch-all” regulation that would increase controls on exports to China.

USTR Rob Portman told reporters Feb. 16 that export controls were discussed in
the interagency process preceding release of the results.  The only statement on
export controls in the final report on the top-to-bottom review said a priority goal
for the new China policy is “maximizing U.S. high-tech exports to China while
ensuring that security concerns are appropriately addressed.”

Export controls “are not within our jurisdiction,” Portman said.  “I’m not aware of how that
catch-all would affect trade with China.  I am aware that the Chinese raise this issue, and in
the past, we have looked into it and not found that the Chinese strong emphasis was warranted. 
In other words, we did not believe that the export controls made the difference in our trade
numbers that they indicated,” he said.  “My sense is that it may play some role, but I would
have to be convinced that it plays a major role,” he added (see WTTL, Feb. 13, page 1).

COURT UPHOLDS PRESIDENT’S DISCRETION IN CHINA SAFEGUARD CASES

There may be complaints about the president’s repeated refusal to impose safeguard sanctions
against imports from China under Section 421 of China’s WTO accession legislation, but there
is no legal right to sue the president over those decisions, the Court of Appeals for the Federal
Circuit (CAFC) ruled Feb. 10.  The decision came after an en banc review of a Court of Inter-
national Trade (CIT) ruling that reached the same conclusion (see WTTL, July 25, page 3).

All 12 CAFC members agreed in Motion Systems v. George W. Bush that, “No right of judicial
review exists to challenge the acts of either the president or the Trade Representative in this
case.”  The suit was filed by Motion Systems, the manufacturer of pedestal actuators, the first
products subject to a Section 421 review.  The International Trade Commission (ITC) had
agreed that the company was being injured by a surge of imports from China, but President 
Bush rejected relief citing national interests.  Motion Systems claimed the president had 
abused his discretion in rejecting its Section 421 petition.  Section 421 places restrictions on
the president’s discretion, “But here there is no colorable claim that the president has violated 
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an explicit statutory mandate,” the court stated.  “The president’s actions under Section 421 are
still sufficiently discretionary to preclude judicial review,” it ruled.  The USTR’s role in these
cases wasn’t subject to legal action because its acts “were not final action” and the CIT “also
lacked jurisdiction to review those acts,” it declared.

GSP RENEWAL WILL BE USED TO PUT PRESSURE ON DOHA ROUND TALKS

Congress may grant only a temporary renewal of the statutory authority for the Generalized
System of Preferences (GSP), which expires Dec. 31, 2006, in an effort to put pressure on some
advance developing countries to make better offers in the Doha Round negotiations.  “I’m not
anxious to go to work on that for quite a while,” Senate Finance Committee Chairman Charles
Grassley (R-Iowa) told USTR Rob Portman at a Feb. 16 hearing.  “I’d like to see some
reciprocity, a showing of appreciation, particularly from more developed countries,” he added. 
“I want to make sure they have some appreciation that market access is very important for us. 
So I see this somewhat intertwined with negotiations in Doha,” Grassley stated.  

Most of the countries belonging to the so-called G-20 countries in the Doha
Round negotiations are GSP beneficiaries, including Brazil, India and Egypt. 
These nations have pressed the U.S. and European Union (EU) to make significant
market-opening offers in agriculture and industrial goods but they have, so far,
not made balancing counteroffers on market access in goods and services.

GSP renewal also might be delayed to see how the WTO implements the agreement reached at
the Hong Kong Ministerial Meeting in December to grant duty-free and quota-free access to
least developed countries as part of the final Doha Round package, congressional sources say.

CONGRESS WON’T RETURN TO FSC/ETI LEGISLATION AGAIN

House and Senate sources say it is unlikely that Congress will reopen the current Foreign Sales
Corporation/Extraterritorial Income (FSC/ETI) law to fix provisions the World Trade Organiza-
tion (WTO) Appellate Body Feb. 13 said were still inconsistent with WTO subsidy rules.  Even
if the EU goes through with its threat to renew retaliation against U.S. ex-ports, lawmakers
don’t want to face again the tough negotiations that produced the current law.

Many members of Congress recognized that the fixes made to the FSC/ETI law in
2004 in response to a previous WTO ruling would not meet WTO muster because
of the transition period, which ends in December 2006, provided for existing
beneficiaries and the “grandfathering” of some benefits.  The EU said these
provisions still violated WTO rules, and the Appellate Body agreed.

CHINA WILL BE TOP ITEM  ON CONGRESSIONAL TRADE AGENDA

Unless China takes steps soon to improve intellectual property protection, open its market to
U.S. auto parts and let its currency appreciate more, Congress is likely to pass legislation to
force the Bush administration to take a tougher stand against Beijing, congressional sources
warn.  “Our members are getting impatient,” one source said.  Also high on the congressional
priority list are proposals to strengthen enforcement of U.S. trade rights.  “There will be a
trade enforcement bill this year,” another congressional source said.

Senate Finance Committee Chairman Charles Grassley (R-Iowa) Feb. 16 announced that he will
intensify his efforts “to develop legislation over the next few weeks” to address the growing 
frustration over the U.S.-China trade relationship.  He said his bill will deal with such issues 
as China’s currency, compliance, trade enforcement and trade enhancement.  Under a legislative
agreement from last year, Grassley is under pressure to report out a China bill or report out the
measure sponsored by Sens. Charles Schumer (D-N.Y.) and Lindsey Graham (R-S.C.), which 
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would impose a 27% duty on Chinese imports because of Beijing’s manipulation of its cur-
rency.  Several other China bills are vying for Senate attention including Rep. Phil English’s
(R-Pa.) bill (H.R. 3283), which the House passed last year.  That measure would, among several
things make China subject to the countervailing duty law.

A bipartisan trade enforcement bill (S. 2317) was introduced Feb. 16 by Sens.
Max Baucus (D-Mont.) and Orrin Hatch (R-Utah).  Their measure would create a
new position of chief enforcement officer in the USTR’s office and also require
the USTR to establish enforcement priorities, initiate trade dispute action against
priority cases and explain to Congress when it chooses not to take action.

Another trade agenda item, at least in the House, is enactment of a miscellaneous tariff bill.  A
House version of the legislation is expected to include some 700 specific tariff changes or
suspensions requested by members.  In the Senate, however, Grassley reportedly is still
resisting calls for a tariff bill.  Sources say Baucus and Democratic Leader Harry Reid (D-
Ariz.) have agreed to work on collecting miscellaneous tariff bills from Democratic members.  

CONGRESS UPSET WITH CFIUS OKAY OF UAE TAKEOVER OF U.S.  PORTS

Just as congressional angst seemed to be declining over the functioning of the Committee on
Foreign Investment in the U.S. (CFIUS), the committee’s approval of the acquisition of P&O
Ports, the manager of six major U.S. ports, by Dubai Ports World, which is based in the United
Arab Emirates, has reignited Capitol Hill concerns.  Sens. Hillary Clinton (D-N.Y.) and Robert
Menendez (D-N.J.) said Feb. 17 that they intend to introduce legislation to block the sale. 
Separately, more than half a dozen House and Senate members wrote to President Bush Feb. 16
asking him to order a full 45-day review of the purchase.  Treasury officials have defended the
approval, citing DP World’s past cooperation with Customs on cargo security.

COM M ERCE AGREES TO GIVE UKRAINE M ARKET ECONOM Y STATUS

The International Trade Administration (ITA) Feb. 17 disregarded objections from domestic
U.S. industries and determined that Ukraine now meets the criteria to be considered a market
economy (see WTTL, Jan. 30, page 2).   “Although department identified some areas of the
Ukraine economy where specific problems remain, particularly the difficulty of its business
environment, it concluded that Ukraine clearly has met the statutory requirements overall,” ITA
explained.  Complaints about corruption in Ukraine “did not alter the fact that the Ukrainian
economy is generally operating under market principles,” it stated.

INDUSTRY RESISTANCE M AY WEAKEN PORTM AN’S CHINA TRADE INITIATIVE

USTR Rob Portman’s top-to-bottom review of U.S.-China trade relations and his plans for
creating a chief counsel for China trade enforcement drew generally positive comments from
lawmakers and the business community, but questions still remain about whether the new
initiatives will do anything to slowdown U.S. imports from China or the ballooning trade
deficit.  One major obstacle, which is out of Portman’s hands, is the reluctance of U.S.
companies, which are doing better in China, to bring industry-specific cases against Beijing.

An early test will be how Portman deals with China’s failure to enforce intellectual property
rights (IPR) and its local contents requirements for auto parts, which USTR officials say
privately are circumventing Beijing’s WTO commitments.  USTRers say they have not asked
U.S. auto firms to support a WTO case.  They note, however, that such a case may have the
support of U.S. parts makers who aren’t affiliated with the Big Three.  On the IPR issue, a
team of USTR staffers is going to Beijing at the end of February to review information the
Chinese have collected on their IPR enforcement efforts.  The information isn’t likely to satisfy
the request the U.S. has made for such reports, one USTRer said (see WTTL, Jan. 30, page 3).  
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*  *  *  BRIEFS *  *  *

B IS :  N o rm an LaC ro ix,  d irec to r  o f  in fo rm ation  techno logy co n tro ls  d ivis io n  and  m ain fo rce  beh ind  rewri te
o f  B IS  encryp t ion  regu la t ions,  lea v ing  a ro und  M arch  1  to  jo in ano the r  fed era l  agency where  he  wil l
co n t inue  to  wo rk  on  encryp t ion  exp o rt  co n tro l  po l ic ie s .  

E X P O R T  E N FO R C E M E N T : ST A T  M ed ica l  o f  Jo hannesburg ,  So uth  A fr ica ,  has  reached  se t t lem ent  with  B IS
to  pa y $1 4 ,0 0 0  c iv i l  f ine  to  se t t le  charges  tha t  i t  “a id ed ”  in  exp o r t o f  m ed ica l  de fib r il la to rs  tha t  were
transsh ipp ed  th rough Sou th  Afr ica  to  I ran  withou t approved  expor t l icense .

M A LA Y SIA FT A : U ST R  Ro b  P or tman  to ld  Sena te  F inance  C om mittee  Feb .  17  tha t he  hopes  “to  de l ive r
som e  goo ds  news on  a  M alaysia  launch  soo n .”  La te r  he  to ld  r epo r te rs  U .S .  and  M alaysia  have “had  grea t
d iscuss io ns”  in  p rep ara t io n  fo r  announc ing  the  launching  of  FT A  ta lks .   “W e’re  hop efu l  tha t  in  the  nex t
m o nth we  wil l  be  ab le  to  anno unce  so m ething  with M alaysia ,”  he  sa id .  

T H A ILA N D  FT A : A fte r  rev iewing  p rogress  in  U .S . -T ha i  ta lks  o n  FT A , W ashing to n  has  d ec id ed  no t  to  g ive
up  on  reach ing  FT A  de a l ,  U ST R  R o b  P o r tm an  to ld  repo r te r s  Feb .  16 .   I t  was  Ass is tan t  U ST R  B arba ra
W eise l’s  o p in io n  tha t  “we’ve  m ad e  eno ugh  pro gress  tha t  we  should  co n tinue  to  wo rk  hard  on  th is  o ne  and
try to  b r ing  i t  ove r  the  l ine ,”  he  sa id  ( see  W T T L ,  Jan .  16 ,  pa ge  3 ) .

SA U D I A R A B IA :  Saud i  Arab ia  ha sn’t  fo rm ally sa id  i t wo uld  no t  give  Israe l  M FN  trea tment  and  wo uld
main ta in  Arab  League  bo yco tt  o f  Is rae l desp i te  i ts  W T O  access ion  comm itmen ts ,  one  U .S .  trade  o ffic ia l
to ld  W T T L.  P re ss  rep o rts  in  D ecem b er sa id  R iyad h  wo uldn’t  end  re str ic t ions o n  t rad e  with Is rae l .  
C o m m erce  Secre ta ry C arlo s  G utier rez  m ay ra ise  issue  during  co m ing  vis i t  to  Saud i  Arab ia ,  sources  say.  

E U  W O O D  P A LL E T S:  U .S .  and  E U  have  reached  agreem ent  fo r  E U  to  de lay  un ti l  Jan .  1 ,  20 0 9 ,  im p lem en-
ta tion  o f  ru le s  requ ir ing  deba rking o f  wood  pa lle ts  u sed  in  sh ipm en ts  to  E urop e .

E X – IM  B A N K : P re sid e nt  B ush  ha s no m ina te d  a c t ing  E x -Im  B a nk  C h airm a n Ja m es L am b r igh t  to  b e
p erm anent  head  o f  agency.   H e  rece ived  qu ick  end o rsem ent  fro m  exp o rt ing  co m m unity.

B O O T IE S :  U S T R  is  wo rk ing  with  C u sto m s to  ge t c la ss if ic a t io n  o f “b a b y b o o tie s”  c ha nge d  so  the y a re  no t
sub je ct  to  C h ina  te xti le  sa fe gua rd  re str ic tio ns ,  U S T R  R o b  P o r tm a n to ld  R e p . B o b  B e aup re z  (R -C o lo .)  F eb .
1 5 .   Im p o r te r s  c la im  there  is  no  pro d uc t io n  of  b o o ties  in  U .S .   T hey  a lso  co m p la in  tha t  ba b y so x  a re
cove red  by re str ic t ions  even  though  the re  is  no  U .S .  sou rce .

S O F T W O O D  L U M B E R : In te rim  W T O  A rtic le  2 1 .5  d isp u te -se tt le m ent p ane l re p o rt  re p o rte d ly sup p o r ts  U .S .
p o si t io n  tha t i t  ha s co m p lie d  w ith  p re vio us  p ane l ru l ing  o n  “z ero ing”  in  d um p ing  ca se  a ga ins t  so ftw o o d
lum b er  f rom  C anad a.   After  ear l ie r  p anel  sa id  IT A ’s  metho d  o f ap p lying  ze ro ing  v io la ted  W T O  rules ,
agency rev ised  i ts  m e tho d  to  ap p ly ze ro ing  on  t ransac t ion-spec if ic  basis .   M eanwhile ,  d uring  co urte sy ca l l
fro m  U S T R  R o b  P o r tm a n to  ne w C a na d ia n T ra d e M in is te r  D a vid  E m e rso n ,  so ftw o o d  lum b e r wa s d isc usse d ,
b u t  no  m o vem ent  wa s rep o rted  on  resum ing  ta lks  o n  lum b er  d ea l .   

P A N A M A : U .S .  is  “on  a  very t igh t  t im e  schedule  with  P anam a to  m ee t  wha t  I  th ink  is  a  rea l is tic  d ead line
o f  ge t t ing  so m ething  m o ving  in  M arch”  toward  co m p le t ing  FT A  talks ,  U ST R  R o b  P o rtm an  sa id  Feb .  16 .   
“I  th ink  if  we  do n’t ,  i t ’s  d iff icu lt  to  m ake  the  dead line  th is  leg is la t ive  yea r  which  is  im p o r tan t  fo r  T P A
reasons ,”  he  add ed .   Panaman ian  health  o ffic ia ls  a re  in  U .S .  in spec ting  mea t p lan ts  to  see  if  they mee t
P anam a’s  s tand ard s so  P anam a co uld  accep t  U .S .  insp ec t ions fo r  U .S .  meat  im p o rts .  

P E R U : U .S .  and  P eru  ha ve  reached  s ide  agreem ent ,  which  m ay be  ad d ed  to  f ina l  FT A  acco rd  sub m it ted  to
C o ngress ,  und er  which  P eru  ha s  agreed  to  es tab l ish ind ep end ent  sec re ta r ia te  to  rece ived  and  rev iew pub l ic
co m p la in ts  tha t  L im a is  no t  enfo rc ing  i ts  env ironm enta l  laws ,  U ST R  R o b  P o r tm an  to ld  H o use  W ays and
M eans C o m m it tee  Feb .  15 .   Agreem ent  is  m o d e l  on  D R -C A FT A  side  agreem ent .  

R U SSIA :  Ind ustry co m p la ints  ab o ut  Russia ’s  lack  o f  IP R  enfo rcem ent  are  l ike ly to  de lay W ash ing ton’s
agreem ent  to  b i la te ra l  de a l  tha t  wo uld  op en  way  fo r  Russ ia  to  jo in  W T O .  M em b ers  o f  C o ngress  a re
warn ing tha t they wou ld  op po se  gran ting  M oscow pe rmanen t-no rma l-trade -re la tions  (P N T R ) s ta tus,  which
would  be  p re requ is i te  to  i ts  W T O  memb ersh ip ,  if  the  IP R  si tua tion  isn ’t  imp roved

SU G A R : B ush  ad m in is tra t io n  ap p ears  read y to  take  o n  sugar  in te res ts  in  fu ture  figh ts  o ver  FT A s and
p o ss ib le  D o ha  R o u nd  d ea l.   A ltho ugh  i t  wa s m and a te d  b y s ta tu te ,  IT A  d id n’t  ca nd y-c o at  re p o rt  F eb .1 4  o n
imp ac t  o f  U .S .  sugar  p ro gram . I t  sa id  6 ,40 0  jo b s have  been  lost  in  co nfec t ionary foo d  ind ustry d ue  to
com pan ies mo v ing o ffshore ,  mo stly  to  C anada  and  M ex ico ,  because  U .S .  ta r iffs  and  quo tas  ra ise  U .S .  suga r
p rices  to  twice  wo rld  m arke t  p r ice .   Sugar  p ro gram  m ainta ins  2 ,26 0  jo b s in  sugar-p ro d uc ing  ind ustry.
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