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CUSTOMS OPPOSES CONTINUED USE OF OPTION 4 FOR EXPORTS

Last-minute objections from Customs and Border Protection (CBP) have delayed Census Bureau
plans for publishing a final regulation mandating use of the Automated Export System (AES)
for submitting documentation on all exports, Census staffers told the Bureau of Industry and
Security (BIS) Regulation and Procedures Technical Advisory Committee March 7 (see WTTL,
Dec. 12, page 3). Customs wants Census to change the final rule to eliminate the availability
of post-departure filing of AES information, also known as Option 4, and also to allow Customs
to share AES information with foreign governments.

Census had hoped to publish the final Mandatory AES rule in the first quarter of
2006 with a delayed 90-day implementation period. Because of the dispute with
Census, publication may not come until this summer. In addition, Census staffers
say they intend to delay the effective date of the rules for 30 days after their
publication in the Federal Register while keeping the 90-day implementation
schedule, giving exporters a total of 120 days to switch to AES.

Customs wants all import and export data to be filed in advance of shipment. “Basically, when
you look at it in comparison to the import side in regard to the Trade Act regulations, we give
no one the authority to file their data some time after you import from a foreign country. Even
if you’re a C-TPAT member you can’t do that,” Customs representative Tom Fitzpatrick told
RAPTAC. “If the Trade Act regulations say we need to get the information in advance, why do
we have a group that’s allowed to file late,” Fitzpatrick said. “That’s our position.”

U.S. DEFENDS CONSTITUTIONALITY OF NAFTA REVIEW PANELS

The U.S. has used non-government commissions to settle binational disputes for over two
centuries and such arrangements have been deemed constitutional by the Supreme Court,

the Justice Department argues in a brief filed March 6 defending the constitutionality of the
binational dispute-settlement provisions of NAFTA. Moreover, the use of such com-missions
comes under the powers of Congress and the president to regulate international trade and
conduct foreign policy, the department claims.

“This type of binding international arbitration has a sterling history,” the government claims in
the brief, which replies to a suit by the Coalition for Fair Lumber Imports challenging the
dispute-settlement provisions of NAFTA Chapter 19 (see WTTL, Jan. 23, page 3). Among
similar arrangements, it cites the Jay Treaty of 1794, which settled claims of U.S. and British
citizens, and Pinckney’s Treaty of 1795, which settled claims with Spain. Justice also
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disagrees with the Coalition’s claim that use of binational panels violates the industry’s due
process right to have the dispute resolved by a court established under Article III of the
Constitution. “This contention is wrong; not every matter susceptible to determination by the
federal judiciary must be adjudicated in an Article III court,” the government argues. The brief
notes that a 1929 Supreme Court ruling in ex parte Bakerlite Corp. upheld the jurisdiction of
the old Court of Customs Appeal, which was an Article I tribunal. “Indeed, it was not until the
enactment of the Trade Agreements Act of 1979 that judicial review of antidumping and
countervailing duty matters became widely available,” the brief contends.

JAPAN TIGHTENS EXPORT CONTROL ENFORCEMENT

Japanese export control authorities plan to conduct over 100 unannounced surprise inspections
of Japanese exporters in the coming year as part of a broad initiative to increase compliance
with the country’s rules and awareness of its requirements. Japan’s Ministry of Economy,
Trade and Industry (METI) March 3 announced its new program, which also will aim at getting
universities and research laboratories to be aware of Japan’s technology transfer require-ments.
The inspections will examine company compliance programs to determine if they are working
well. Where programs are found to be inadequate, METI will ask firms to respond in writing to
explain what steps they are taking to improve them.

“METI has decided to take measures to strengthen Japan’s export controls in
order to ensure thorough compliance with the law in such a way as to enhance the
awareness of companies’ top management concerning export controls,” METI said.
The initiative will include outreach to some 250 trade associations, asking them
to help spread the word about the need for export compliance.

METTI also plans to hold 70 seminars for industry executives, including export control managers
and company management and sales executives, one Japanese official told WTTL. For firms
that hold comprehensive licenses that allow bulk exports, attendance at a seminar will be
mandatory. METI also will hold seminars for universities and research labs. In addition, it
will strengthen its outreach to companies in other Asian countries, including subsidiaries of
Japanese firms, to increase their awareness of Japanese export controls.

SAUDIS GIVE GUTIERREZ ASSURANCES ON WTO COMPLIANCE

Commerce Secretary Carlos Gutierrez raised the issue of Saudi Arabia’s enforcement of the
boycott of Israel during his visit to the country in February, but he wouldn’t say directly
whether the Saudi’s will give up the boycott. “We did talks about their WTO commitments,”
Gutierrez told WTTL (see WTTL, March 6, page 2). “They are very pleased to be part of the
WTO. They are very grateful for our support and they are fully committed to abiding by all the
terms of the WTO accession,” he added. When pressed on whether that included ending the
boycott of Israel, he said, “All of the terms of the WTO agreement.”

BIS TAKING NEW LOOK AT DEEMED EXPORT RULES

Any change in deemed export licensing requirements may not be in the form of a regulation but
instead may come as guidance, according the BIS sources. Despite some reports, the agency
doesn’t intend to abandon completely the deemed export issue. With Commerce Secretary
Carlos Gutierrez and the department’s “fifth floor” now deeply involved in reviewing possible
policy changes, BIS is looking at several options to address the issue. BIS Under Secretary
David McCormick has already stated in an article in the Financial Times that the agency won’t
expand the regulation to base licensing requirements on a foreign national’s country of birth.
Two issues still needing resolution are whether to change the definition of what constitutes
“use” of a technology and the treatment of fundamental research. McCormick wants “to frame
the issue in a balanced way” to address national security and business and academic concerns,
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Todd Willis, senior analyst in the BIS Office of National Security and Technology Transfer,
told the agency’s Regulations and Procedures Technical Advisory Committee March 7. BIS is
still considering how to address recommendations Commerce’s Inspector General made to
change the deemed export rules. “The purpose of the review is to make sure we analyze every-
thing, all the concerns, and that could mean taking a different approach,” Willis said. One
result might be the issuance of new guidance. “That’s what we mean by framing the issue,” he
said. “We want to make sure there is clear guidance because without guidance there is not
compliance,” he said. If the deemed export rules are changed, BIS will first issue a proposal
with a public comment period to get industry and academic views, Willis assured RAPTAC.

NEW ORLEANS TO GET SMALL SHARE OF CEMENT ALLOCATION

One of the justifications that Commerce cited for suspending the 16-year old antidumping order
on cement from Mexico was the need for cement in the reconstruction of New Orleans and the
Gulf Coast in the aftermath of Hurricanes Katrina and Rita. But under the binational agreement
signed March 6, New Orleans will receive only 9% of the 3 million metric tons of Mexican
cement that will enter the U.S. under license from the Mexican government in the first year and
10% thereafter. Alabama and Mississippi will get 2% and Florida 7%. The bulk of Mexican
cement, 42%, will go to Arizona, and another 24% will go to El Paso/New Mexico.

Because the antidumping law doesn’t include clear authority for the International
Trade Administration (ITA) to reach the complex deal that settled the case, it was
implemented through a binational executive agreement signed by U.S. Trade
Representative (USTR) Rob Portman and Mexican Secretary of Economics Sergio
Garcia de Alba. The agreement suspends the current antidumping order on
Mexican cement, returns to cement importers over $250,000 in duties that have
been the subject of suspended liquidation, and recognizes a side deal between
U.S. and Mexican cement producers to split those duties 50-50. The money will
go in an escrow account until it is divided (see WTTL, Jan. 23, Page 2).

The agreement bases the authority for liquidating duty deposits on Section 617 of the 1930
Tariff Act, which gives the Secretary of Commerce authority to reduce the government’s claim
for duties when questions are raised about the probabilities of collecting on the claim. ITA
sources also say the settlement was based on the government’s inherent right to settle litigation.

DEVELOPING COUNTRIES MAKE SERVICES REQUEST FOR MODE 4

Led by India, 11 developing countries March 8 submitted a collective request in the Doha
Round negotiations to liberalize significantly the movement of contract workers between
countries under what is known as Mode 4 in the services talks. “These proposals, or these kind
of things, this group of developing countries, have been saying for quite some time,” said an
official in Geneva who is familiar with the proposal.

The request makes it clear that the quid pro quo facing developed countries that
want greater services access in developing nations will be allowing more foreign
workers to enter their countries (see WTTL, March 6, page 4). For the U.S., the
request is likely to run into opposition from members of Congress who oppose
being forced to change U.S. immigration policies under a trade agreement.

The proposal, obtained by WTTL, seeks new or improved market access commitments delinked
from a commercial presence. It would allow so-called Contractual Service Suppliers (CSS) to
bring workers into another country under contract to perform a service even if the CSS doesn’t
have a commercial presence in the country. CSS employees would have to meet requisite
qualifications, including, at a minimum, a diploma, university degree or demonstrated ex-
perience. Wage parity would not be a pre-condition of entry. The proposal would limit access
to specific identified sectors or occupations and restrict work to activities covered in a
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contract. It would eliminate or reduce an Economic Needs Tests but would limit the duration
of entry to one year or for the length of a contract, if longer. Stays could be renewed. Inde-
pendent professionals also would be allowed in, but their employment would be restricted to
services “at a level of complexity and specialty that require at a minimum, a diploma or univer-
sity degree or demonstrated experience.” The request says “it may not be feasible to achieve
full harmonization of domestic immigration regimes in respect of these categories, however, it
is useful in arriving at a common understanding of these categories and their specific ele-
ments.” It would also help create uniformity and clarity in the scheduling of commitments.

END OF DUBAI PORT DEAL WON’T STOP LEGISLATION

The decision of Dubai Port World to cancel its planned acquisition of operations at six U.S.
ports won’t stop congressional interest in enacting legislation to reform the foreign-investment
review process at the Committee for Foreign Investment in the U.S. (CFIUS), congressional
sources say. Senate Banking Committee Chairman Richard Shelby (R-Ala.) intends to go ahead
with a markup of CFIUS legislation the last week in March, and other committees are expected
to move other pieces of legislation. Most measure would come under Banking jurisdiction.

The Shelby bill is expected to give CFIUS statutory status instead of being
established by executive order as it now is. In addition, it would make the
Director of National Intelligence a member; impose requirements for notifying
Congress about CFIUS decisions; increase congressional oversight of the panel;
and clarify current requirements for when a formal 45-day review is needed when
a foreign-government-owned entity seeks to acquire a U.S. company.

** * BRIEFS * * *

CHINA CATCH-ALL: In addition to splitting its forthcoming “conventional arms catch-all” regulations
into separate rules for China and all other embargoed countries, BIS also plans to expand China regula-
tions to clarify general licensing policies for China, agency staffers report (see WTTL, Feb. 13, page 1).

SPECIALLY DESIGNED: RAPTAC wrote to Under Secretary David McCormick March 7, complaining that
exporters are still confused about meaning of term “specially designed” in EAR in light of conviction of
Fiber Materials, Inc., for exporting allegedly specially designed items to India (see WTTL, Nov. 28, page
1). It urged BIS to apply specially-designed definition in Missile Technology (MT) rules to all CCL items.

EXPORT ENFORCEMENT: In four-way settlement with BIS, Dolphin International of New Delhi, India,
agreed to pay $22,000 civil fine and be denied export licensing privileges for four years and Orcas
International of Flanders,N.J., agreed to pay $19,800 fine and be denied export privileges for four years to
resolve BIS charges that they conspired and solicited to export controlled toxins to North Korea without
approved license. Dolphin President Vishwanath Kakade Rao and Orcas President Graneshawar K. Rao
agreed to be denied export privileges for four years for alleged violations in their “individual capacity.”

FTAs: U.S. and Malaysia March 8 said they will launch FTA negotiations (see WTTL, Feb. 20, page 4).
Separately, Jamaican Prime Minister P.J. Patterson told OAS March 9 that FTAA talks are “comatose.”

CANADA: OMB now considers draft BIS rule to require export licenses for all MT items going to Canada
to be “significant regulation” and is giving text closer scrutiny, BISers report (see WTTL, Feb. 13, p. 4).

LIBYA: President Bush Feb. 28 issued waiver allowing Ex-Im Bank to finance exports to Libya.
EX-IM BANK: Finance Committee Chairman Charles Grassley (R-lowa) March 8 put “hold” on confirma-
tion of James Lambright to head bank until he gets better explanation for its approval of financing for

construction of wet-ethanol processing plant in Trinidad and Tobago, which Grassley opposes.

ZEROING: ITA in March 6 Federal Register said it was abandoning average-to-average comparisons in
setting dumping margins in response to WTO ruling and asked for comments on alternative approaches.

UKRAINE: House March 8 voted 417-2 to grant Ukraine Permanent Normal-Trade-Relations Status.

NOTE TO LIBRARIANS: WTTL March 6, 2006, had wrong volume number. It was Volume 26, No. 10.




The Export Practitioner and Washington Tariff & Trade Letter

Present

An Audio-Conference Briefing on

FOREIGN CORRUPT PRACTICES ACT:

MEETING THE CHALLENGE OF COMPLIANCE

e What Your Company Needs to Know
o Tips for Effective Compliance

Globalization comes with opportunities and risks. It can mean finding new markets for
exports and international investment for your company, but it often requires dealing in
countries with reputations for bribery, corruption and improper payments.

Doing business in such countries can not only put you at risk of running afoul of U.S.
law, but also of violating a growing list of laws in other countries making such
payments illegal. If you operate internationally, everyone in your company must be
aware the U.S. Foreign Corrupt Practices Act, as well as international accords like the
new U.N. Convention Against Corruption as well as the OAS and EU conventions.

This timely audio-conference briefing is intended for both the experienced FCPA
practitioner who is looking for an update on enforcement of this important law and all
employees who need to learn the fundamentals of FCPA compliance. It's a perfect addition
to your FCPA compliance training program.

Featured Speakers

Margaret M. Ayres
Counsel
Davis Polk & Wardwell

Andrea Fekkes Dynes
Senior Counsel and Director of International Law
General Dynamics Corporation

THURSDAY, MARCH 16, 2006 REGISTER NOW:
2:00 to 3:30 P.M. (Eastern) CALL: 202-463-1250, Ext. 2
1:00 to 2:30 P.M. (Central)

12:00 Noon to 1:30 P.M. (Mountain) FAX: 301-570-4545

11:00 A.M. to 12:30 P.M. (Pacific)

ADD THIS BRIEFING TO YOUR FCPA COMPLIANCE TRAINING PROGRAM




WHO SHOULD SIGN UP? CONVENIENCE OF

AUDIO-CONFERENCE

® FCPA and Ethics Compliance Managers
e Export Controls Managers

e Corporate Legal Counsel

® Senior Management

® VPs International

e International Trade Lawyers

e Export-Import Managers

® International Sales Staff

e Agents and Distributors

e Export Consultants and Advisors

e All Employees Needing FCPA Training

® Listen from Your Own Office

e Call in Toll-Free from on the Road

e L et Staff Join On Speaker Phone

® No Limit on Number of Listeners

® Add to Your Training Program

® Live Program Permits Questions

® Hear From Compliance Experts

® Avoid Costly Travel to Conference

® No Time Lost out of Your Office

® Receive All Slides and Power Points

ABOUT OUR SPEAKERS

Margaret M. Ayres

Ms Ayres is Counsel in the Washington, D.C. office of Davis Polk & Wardwell, an international law firm.
She specializes in U.S. trade and investment laws applicable to cross border transactions, including the
Foreign Corrupt Practices Act (FCPA), U.S. economic sanctions, and laws restricting foreign investment in
the United States. Ms. Ayres has advised many companies around the world, including industrial, banking
and investment banking clients, on the FCPA and other statutes. Her antibribery advice has focused on
world wide transnational anti-corruption measures and conventions as well as FCPA enforcement actions
and developments. She has drafted dozens of agent agreements, guidelines and compliance codes, tailored
to take account of differences in corporate operations, structures and cultures. She has also conducted
intensive training programs for U.S. companies and their overseas subsidiaries in many parts of the world,
as well as for foreign issuers of U.S. securities. In addition, she has published a number of articles on the
FCPA and appeared on numerous panels. Ms. Ayres is Vice Chair of the Anti-Corruption Initiatives &
Compliance Issues Committee of the ABA Section of International Law and was also Vice Chair of its
predecessor, the ABA’'s Task Force on Corruption. She has been a board member of the Washington
International Trade Association since 1989. Ms. Ayres graduated from Yale Law School and is a member
of the D.C. Bar.

Andrea Fekkes Dynes

Ms. Dynes is Senior Counsel and Director of International Law at the headquarters of General Dynamics
Corporation in Falls Church, Virginia. She specializes in various aspects of international trade, including
export controls, antibribery, sanctions, antiboycott, and import laws and regulations. She advises the
company and its various businesses on various matters, including corporate policies and procedures,
compliance issues, investigations, voluntary disclosures, audits, training, and merger and acquisition
transactions. Prior to joining General Dynamics in 2004, Ms. Dynes was of Counsel with the law firm of
Gibson, Dunn & Crutcher in Washington, DC for six years where she advised U.S. and foreign businesses
on U.S. international trade laws and regulations and represented them before U.S. federal agencies. From
1991 to 1998, she was associated with Graham & James’ international trade practice, where she focused
on antidumping and countervailing duty proceedings, customs issues, export controls and sanctions matters.
Between 1988 and 1991, Ms. Dynes served as an Attorney Advisor in the Office of Chief Counsel for Import
Administration, U.S. Department of Commerce. Ms. Dynes is admitted to practice law in the District of
Columbia and Virginia. She is a member of the American Bar Association and the District of Columbia Bar
Association. Andrea is a 1988 cum laude graduate of The American University, Washington College of Law,
and a 1981 graduate of Indiana University in Bloomington, Indiana.



Why This FCPA Briefing Is Essential.

® Increased Enforcement of U.S. and International Laws Against Bribery and Corruption
Requires Every Employee of Your Company to Understand and Comply with These Strict
Requirements.

e FCPA Violations in the Last Year Have Cost Firms Millions of Dollars in Fines and
Penalties and Hurt Corporate Reputations.

o Ethics and Compliance Have Become Top Management Priorities.

e Staying Ahead of Changes in U.S. and International Antibribery Rules and Enforcement
Policies Supports Good Corporate Governance.

e Training All Employees on FCPA Requirements and Proper Ethical Behavior Is
Fundamental to Compliance.

® Global Mergers and Acquisitions Have Intensified the Need for FCPA Due Diligence.
o Use of Foreign Agents and Consultants Imposes Extra Oversight Responsibilities.

® New Sarbanes-Oxley Act Requirements Can Put Your CEO and Top Executives in Legal
Jeopardy for FCPA Violations.

How This Program Will Benefit You.

As a participant, you will:
® Get Up To Date on the Latest FCPA Developments.
® Receive Expert Advice on Company Practices on Gifts and Hospitality.

® Learn Which Foreign Government Officials and Institutions Are Covered by FCPA
Restrictions.

® Hear How the SEC and the Department of Justice Are Enforcing FCPA Requirements and
the Fines and Penalties They Are Imposing.

o Be Briefed on the New U.N. Convention Against Corruption As Well As the OAS, OECD
and EU Antibribery Conventions and New Laws Adopted by over 70 Countries Worldwide.

® Learn How a Major U.S. Company Has Established a Compliance Program to Meet FCPA
and Ethics Requirements.

® Get Tips on Training Employees and Instilling a Corporate Commitment to FCPA
Compliance.




3 EASY WAYS TO REGISTER:
BY MAIL, FAX OR PHONE

SUBSCRIBERS SAVE 15%
ON PRICE OF AUDIO-
CONFERENCE

(Non-Subscribers, call today to
subscribe at special discount rate)

Please Complete and Return this Information to Register:

d Yes, Please register me for the March 16, 2006,
90-Minute Audio-Conference Briefing on “Foreign

Corrupt Practice Act: Meeting the Challenge of
Compliance” for $169.

d I'm a subscriber to The Export Practitioner or
Washington Tariff & Trade Letter, please sign me up
at 15% discount price of $143.

a | can’t participate but want to receive CD recording
of program for $149.

Payment Enclosed
(Payable to Gilston-Kalin Communications,LLC)

Charge My Credit Card:
VISA O MasterCard d American Express O

Card Number

Expiration Date

Signature

Name

Title

Company

Address

City State Zip

Phone Number

Fax Number

E-Mail Address

1 Please send me information about future audio-
conferences and seminars on U.S. export controls.

WT-3

FOREIGN CORRUPT PRACTICES ACT:
MEETING THE CHALLENGE OF COMPLIANCE
Thursday, March 16, 2006

About the Sponsors

The Export Practitioner

This monthly magazine is the only publication
devoted exclusively to the export licensing
requirements and law enforcement policies of
Commerce, State and Treasury. It provides
exclusive in-depth news and analysis aimed at
helping exporters speed their products to
customers abroad while avoiding costly legal
troubles.  With special guest features and
columns written by experts in the field, The
Export Practitioner gives export managers,
international trade lawyers, and trade consultants
information they can apply directly to coping with
U.S. export controls and trade sanctions. For
more information, visit www.exportprac.com.

Washington Tariff & Trade Letter

Since 1981, this award-winning weekly newsletter
has helped business executives, legal experts
and consultants stay ahead of U.S. trade policies,
exportandimportregulations, and enforcement of
antidumping and countervailing duty laws. Infour,
concise pages, it provides exclusive advance
reports on U.S. export controls, trade legislation,
international negotiations and disputes, as well as
efforts to open foreign markets for American
exports and investment. For more information,
visit www.WTTLonline.com.

Mail To:

Gilston-Kalin Communications, LLC,
P.O. Box 5325,

Rockville MD 20848-5325

FAX Registration To: 301-570-4545

Call: 202-463-1250, Extension 2


http://www.exportprac.com
http://www.WTTLonline.com

	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8

