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NEW TRIAL SCHEDULED ON CHARGES OF NIGHT VISION CAM ERA EXPORT

The U.S. Attorney in San Francisco is pressing ahead with plans for a new trial starting Aug.
28 of Philip Cheng after a federal jury in March failed to reach a verdict after his first trial on
charges of exporting a night-vision camera to China in violation of the Arms Export Control
Act.  The hung jury followed a three-week trial that was marked with conflicting testimony by
government and defense expert witnesses over whether the Panther I infrared camera is a de-
fense item or a commercial camera that is widely available from noncontrolled sources outside
the U.S.(see WTTL, July 5, 2004, page 3).

Cheng was indicted on June 2, 2004, along with Martin Shih and Shih’s company,
Night Vision Technology, Inc. (NVT), of San Jose, Calif., on charges related to
the export of the camera to the North China Institute for Electro-Optics.  Cheng,
who had his own sales company, was also charged with brokering.

After Shih died in late 2005, the government moved for the dismissal of the charges against
him and NTV.  U.S. District Court Judge Ronald M. Whyte granted the motion on Dec. 19.   A
source close to the case says the government has continued to pursue the case against Cheng
because of the expense and resources that went into the multi-agency investigation of the
alleged export and the grand jury indictment.  

At the government’s request, most of the documents in the case have been placed under seal by
Whyte, but the court docket reveals a complex legal fight over the use of wiretap information
obtained under a Foreign Intelligence Surveillance Act (FISA) warrant and a jurisdiction
determination prepared by State’s Directorate of Defense Trade Controls (DDTC).  Cheng has
argued that the camera isn’t controlled.  He has claimed most its thermal imaging parts came
from France and it was assembled in Taiwan for export to China.

BIS CHINA PROPOSAL WOULD INCREASE LICENSING REQUIREM ENTS

The Bureau of Industry and Security (BIS) is expected to publish its long anticipated proposal
for comprehensive changes to its licensing policies for exports to China in the Federal Register
the week of July 3, according to agency sources.  The proposal, obtained by WTTL, includes
extensive changes from a draft proposal that had been widely circulated informally in the trade
community in April (see WTTL,  June 12, page 1).  Ahead of the proposal’s publication, U.S.
representatives in China reportedly provided a copy of the document to officials in the Chinese
Ministry of Commerce (Mofcom).  As anticipated, the proposal, which will have a 120-day
comment period, would impose new export licensing requirements on 47 Export Control 
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Classification Numbers (ECCNs) when an exporter knows the items will be going to a military
end-use in China.  These items currently don’t need licenses for export to China.   “Items
primarily affected by the revisions discussed in this section are items covered for antiterrorism
reasons” under the Export Administration Regulations (EAR), BIS says in the proposal.   A key
proposed requirement would require exporters to get an end-use certificate from Mofcom for
any licensed export with a value that exceeds $5,000 for any single ECCN entity.  Industry
sources are con-cerned this proposal could significantly slowdown export licenses for China
because Mofcom doesn’t have the staff and resources to provide the end-use certificates on a
timely basis for the number of licenses likely to be affected.  

The proposal also would establish a mechanism for identifying trusted civilian
end-users in China.   An earlier version of the proposal called this the “certified
end user” program, but BIS has changed its name to the “validated end user”
program for Chinese firms that qualify for special licensing treatment.  

“The proposed authorization would allow the export, reexport and transfer of eligible items to
specified end-users in an eligible destinations, including the PRC,” BIS says.  “These validated
end-users would be those who meet a number of criteria, including a demonstrated record of
engaging only in civil end-use activities and not contributing to the proliferation of weapons of
mass destruction or otherwise engaged in activity contrary to U.S. national security or foreign
policy,” the proposal states.

M INISTERS’  MEETING TO TEST LAM Y,  FUTURE OF DOHA ROUND

The meeting of more than 50 World Trade Organization (WTO) trade ministers that started
formally June 30 in Geneva will test whether the great expectations about the talents of Direc-
tor General Pascal Lamy were warranted.  It also may be the last chance ministers have to save
the Doha Round.  Ahead of the formal gathering, the Trade Negotiations Committee (TNC) met
on June 27 and bilateral and group meetings also began.  

With three more days of TNC, “Green Room” and smaller meetings ahead,
prospects for success still seemed dim.  The potential remains strong that the
talks will collapse or drag on for another three years, like the Uruguay Round.  It
was difficult to tell whether the increased public posturing and hardening of
positions were just a negotiating ploy of members or a sign of real trouble.

Having set expectations low before the Hong Kong Ministerial in December, Lamy told report-
ers at a June 28 press conference that the coming meetings represented the “moment of truth”
in the round.   Lamy tried to dampen any expectation that the weekend talks were not the real
deadline for decisions and that deals on modalities could still be put off until the end of July. 
“Later would be in the zone of too late,” he declared.  Despite this warning, it wasn’t clear
how forceful Lamy intended to be in the meetings to get ministers to “top up” their offers to
reach satisfactory goals on agriculture and non-agriculture market access (NAMA) modalties
and formulas (see WTTL, June 26, page 1).  

Even before the start of formal talks, Lamy ran into trouble with his suggestion that a deal
might be built around a “magic 20" which would include accepting the G-20 goal for a 54% cut
in farm tariffs, a 20% coefficient for cutting tariffs in NAMA and capping total U.S. domestic
support below $20 billion.   The U.S. quickly rejected the idea of a  20% coefficient in NAMA,
“We told him in no uncertain terms that is not our goal,” one senior U.S. official said.  “That
doesn’t do it for the United States,” the official added.  Although the U.S. has offered to limit
Amber and Blue Box farm subsidies to about $12.7 billion, other countries are concerned the
addition of many de minimis programs for specific crops could add up to more than $20 billion.

Before leaving for Geneva June 27, U.S. Trade Representative (USTR) Susan Schwab and
Agriculture Secretary Mike Johanns held a press conference on Capitol Hill with Senate 
Agriculture Committee Chairman Saxby Chambliss (R-Ga.), House Agriculture Committee 
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Chairman Bob Goodlatte (R-Va.), and Sen. Max Baucus (D-Mont.).  With the lawmakers
standing behind her, Schwab looked like a hostage in one of those hostage videos that come out
of Iraq, with insurgents standing behind their victim, although this time without ski masks. 

Schwab repeated complaints that the U.S. farm offer last October hasn’t been
matched by other trading partners.  “We made it clear last fall that our proposal
was not a take it or leave it offer.  However, it was contingent on receiving
meaningful offers from our trading partners that match our level of ambition on
agricultural market access. We have yet to receive such offers,” she said.  

Schwab said the press conference was intended to demonstrate that the U.S. is committed to “a
comprehensive, ambitious, and meaningful agreement.”  She said the U.S. message and nego-
tiating posture has been consistent and remains exactly the way they were in the fall.  “There
have been periodically rumors that somehow we would settle for something less. The message
here is we have no intention of settling for something less,” Schwab declared.

Goodlatte also delivered a strong warning that Congress would not be willing to give more and
receive less in the talks.  “As I've conveyed to Ambassador Schwab, this is not an option.
There is absolutely no support in the Congress for further concessions on our part including
further concessions on market access and domestic supports,” Goodlatte stated.  “Now it is time
for the rest of the world to step up to that challenge. If they will not, then that old but accurate
phrase applies -- No deal is better than a bad deal,” he said. 

At the June 27 TNC meeting, Lamy presented a detailed agenda and sequence of issues that he
proposed the ministers address in their meetings.  He said his agenda “is purely a question of
sequencing, and not a ranking by importance.”  Lamy’s plan calls for agriculture talks to start
with market access, including the formula for tariff reductions, the number and treatment of
sensitive and special products and the special safeguard mechanism.  That would be followed
by decisions on domestic support with concentration on the overall reduction of trade distorting
support, reduction in AMS, Blue Box and de minimis, disciplines in AMS and Blue Box and
cotton. Lamy said initial discussions in NAMA would concentrate on formulas and coefficients,
the treatment of unbound tariffs and flexibilities for developing members subject to the
formula.  Other topics also will be discussed, but may not get resolved until later in July.

CIT SUPPORTS CUSTOM S PENALTIES AGAINST CUSTOM S BROKERS

In a June 28, 2006, ruling (Slip Op. 06-98) which he described as an “issue of first impres-
sion,” Court of International Trade (CIT) Judge Gregory Carmen refused to limit the number of
pre-penalty notices Customs can issue to customs brokers or the total amount of fines the
agency can collect from multiple notices.  Carmen denied a motion for summary judgment file
by UPS Customshouse Brokerage in a suit Customs filed to collect penalties for alleged viola-
tions under the broker statute.  Because of the importance of the case, the National Customs
Brokers & Freight Forwarders Association of America filed an amicus brief.

“Neither the broker penalty statute nor Customs regulations place any temporal
restrictions on a penalty issued by Customs, and this court sees no reason to read
one into the statute,” Carmen wrote in his opinion.  “This court also does not
read the statute as prescribing a limit on the number of pre-penalty notices
Customs may issue,” he added.

BIS PROPOSES PENALTY GUIDANCE FOR ANTIBOYCOTT VIOLATIONS

Voluntary self-disclosure of antiboycott violations to the BIS Office Antiboycott Compliance
(OAC) would be a mitigating factor of “GREAT WEIGHT,” the agency said in a June 30
Federal Register proposal of antiboycott penalty guidance (capital letters in notice).  The 
guidance and proposed changes to the Export Administration Regulations (EAR) are intended to 
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explain the factors BIS will consider “when deciding whether to pursue administrative charges
or settle allegations of such violations” of the antiboycott regulations, BIS said (see WTTL,
June 19, page 1).  The proposed penalty guidance will be inserted into a new Supplement No. 2
to Part 764 of the EAR.  The proposed supplement will describe how BIS responds to viola-
tions, the types of administrative sanctions that may be imposed for violations, the factors BIS
considers in determining what sanctions are appropriate, the factors it considers in determining
the appropriate scope of a denial or exclusion order, and the factors it considers when deciding
whether to suspend a sanction.

This rule would provide specific criteria for what constitutes a voluntary self-
disclosure and how voluntary self-disclosures relate to other sources of
information that OAC may have about antiboycott violations. “BIS believes that
publishing this information in the EAR will tend to place all  potential
respondents and their counsel on a more equal footing because procedures for
making voluntary disclosures, information about how OAC responds to violations
and how OAC makes penalty determinations in the settlement of administrative
enforcement cases will all be matters of public record,” the notice says.

* * * BRIEF * * *

P O L Y E S T E R : R a re  a ntid um p ing  co m p la in t ,  o n ly se co nd  so  fa r  in  2 0 0 5 ,  wa s fi le d  a t IT A  a nd  IT C  J une  2 3
by D ak  A mer icas,  N an  Y a  P la st ic s  Co rp .  Am erica  and  W ellman ,  Inc .,  aga inst  imp or ts  o f  cer ta in  po lyeste r
s tap le  fibe r  from  China .

O M A N : H o use  W ays and  M eans C o m m it tee  by 23 -15  vo te  and  Sena te  F inance  C o m m it tee  on  14 -6  vo te
a p p ro ve d  U .S .-O m a n F T A  im p le m enting  le gis la tio n  June  2 9 ,  se nd ing  i t  to  flo o rs  o f re sp e ctive  ho use s fo r
l ike ly vo te  in  Ju ly.   Sen .  M ax B aucus (D -M o nt . )  vo ted  fo r  d ea l ,  b u t  on ly af te r  chast is ing  B ush  ad m ini-
s tra t io n  fo r  igno r ing  co m m ittee  am end m ent  de a l ing  with  im p o r ts  m ad e  b y co erced  lab o r .   “M r . C ha irman ,
the  way  th is  ad m in is tra t io n  has  m isused  trade  pro m o tio n  au tho r ity  is  o u trageo us ,”  B aucus  dec la red .   “T he
ad m in is tra t io n  m us t unde rstand  tha t  i ts  ac t io ns  o n  th is  agreem ent  wil l  have  e ffec ts  fa r  beyond  and  lo ng
afte r  th is  m arkup ,”  he  sa id .  Sena te  p assed  leg is la t io n  im m ed ia te ly a fte r  F inance  ac t io n  by  60 -3 4  m arg in .

P E R U : S tage  se t  fo r  Co ngress  to  ac t  on  U .S . -P eru  trade  pro m o tio n  agreem ent  a fte r  P eru’s  leg is la tu re
approved  pac t June  27  by 79 -14  vo te .   A t  Senate  F inance  C om mittee  hear ing  June  29  on  acco rd ,  Cha irman
C harle s  G rassley (R -Io wa) sa id  P eru ’s  ac t ion  “c lea r ly  d em o nstra ted  tha t  i t ’s  co m m it ted  to  bu i ld ing  i ts
eco no m ic  re la t ions with o ur  co untry.”

E X P O R T  E N FO R C E M E N T : T esmec  U SA , Inc .,  has  agreed  to  pay $12 ,60 0  c iv il  f ine  and  T esmec  Spa ,
I ta ly ,  $2 4 ,3 0 0  fine  as  par t  o f  se tt lem ents  they  reached  with  B IS  to  se t t le  charges  re la ted  to  a l leged  exp o r t
o f tre nc he r c la ss if ie d  a s E A R 9 9  to  L ib ya  th ro ugh  I ta ly .   C ha rg ing  L ette rs  c la im  firm s tr ie d  to  eva d e
regula t ions b y changing  U .S .-o r ig in m ark ings o n  eq u ipm ent .

M O R E  E X P O R T  E N FO R C E M E N T : A rro w E lec tron ics,  Inc . ,  o f  M elv il le ,  N .Y .,  r eached  se t t lem ent  with  B IS
to  pay $20 ,00 0  c ivi l  f ine  fo r  f ive  charges  re la ted  to  exp o rt  o f  va r io us e lec tro n ic  eq u ipm ent  to  R ussia
withou t l icenses .  F irm m ade  vo lunta ry se lf-d isc losure .

E X P O R T  D E N IA L O R D E R : B IS  imp osed  expor t den ia l  o rde r  and  c iv il  f ines in  June  29  Fede ra l  Reg is te r
on  G erman  na tiona l M a lte  M ange lsen , in  his  ind iv idua l capac ity ,  and  on  h is  comp any,  B iB  Industr ie -
H and e l  D ip l .  Ing  M . M ange lsen  G m b h.  T hey  were  each  f ined  $7 7 ,0 0 0  and  de n ied  exp o r t l icens ing
p r iv i le ge s fo r  2 0  ye ars .   C a se  s te m m ed  fro m  the ir  a t te m p t to  ac q uire  a nd  exp o r t  to  L ib ya  sp a re  p a rts  fo r
hyd rau lic  shea rs .   T h eir  co -co nsp ira to rs ,  Jo hn  C lem ents ,  M ineq uip ,  Je ffrey W o od br id ge  and  S igm a
E nterp r ises  were  ind ic ted  a long  wi th  M ange lsen  and  p lea d ed  gui l ty  to  v io la t ing  IE E P A  in  2 0 0 3 .   T hey a lso
reached  se tt lemen ts  w ith  B IS  (see  W T T L ,  N o v .  17 ,  20 0 3 ,  pa ge  4 ) .

IT A R  G U IL T Y  P L E A : S ta te  M e ta l Ind ustr ie s,  Inc .,  o f C a m d en ,  N .J . ,  and  i ts  v ic e  p re sid e nt ,  M ic ha el  S .
D o rfm an,  p lead ed  gu i l ty  in  N ewark ,  N .J .  fed era l  co urt  to  exp o rt ing  pa r ts  fo r  S p arro w M issi le  to  C hina .  
F irm  ha d  acq uired  pa r ts  f ro m  D efense  und er  co n trac t  to  sm elt  them  do wn to  ingo ts  and  ba rs .  Instead ,  i t
a t tem p ted  to  exp o rt  them  to  C hina .  Sh ipm ent  wa s b locked  when  C usto m s agen ts  op ened  co n ta ine r  a t  po rt .   

H O R M O N E S: U .S . ,  C anad a  and  E U  have  agreed  to  a l lo w op en  pub lic  m ee ting  Sep t .  27 -2 8  o f W T O
d ispute-se t t lem en t panel  hea r ing  wi th  sc ien tif ic  exp er t  wi tnesses  o n  d ispute  o ve r  E U  im p o r t  res t r ic t io ns .
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