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OFFICIALS URGE VOLUNTARY DISCLOSURES IN FCPA CASES

Justice Department and Securities and Exchange Commission (SEC) officials who enforce the
Foreign Corrupt Practices Act (FCPA) say there are benefits from making a voluntary disclo-
sures of suspected FCPA violations, especially if a firm expects the government to learn about
them anyway.  Companies should not feel that voluntary self disclosures always results in large
fines. “I do want to get across the point that there are many, many self disclosures that come in
that do not result in actions,” said Richard Grime, assistant director of the SEC enforcement
division.  “We don’t bring every case,” he told an FCPA conference sponsored by the American
Conference Institute in Washington.

Mark Mendelsohn, deputy chief of Justice’s fraud division, told the conference
that voluntary self disclosure is one of the factors under the Federal Sentencing
Guidelines that could help reduce a potential penalty for an FCPA violation.
“There will be a significant benefit at the end of the day,” he said.  

Mendelsohn pointed to the penalties that Schnitzer Steel paid in a recent case and noted that
the fines were less than they could have been because the firm had made a self disclosure (see
WTTL, Oct. 23, page.4).  Voluntary reports also play a role in Justice’s decision to defer pro-
secution and whether it will go after a parent company or limit its case to a subsidiary, he said.

Grime, who noted that he was expressing his own views and not those of the SEC, said the
commission isn’t being inundated with self-disclosures, although there has been “an uptick” in
disclosures.  Most of the self-disclosures filed with the SEC and Justice involve minor matters.
“We do not see big problems walking in the door,” Mandelsohn said.

COM M ISSION M EM BER EXPECTS BIS TO RECONSIDER CHINA PROPOSAL

The chairman of the U.S.-China Economic and Security Review Commission says he expects the
Bureau of Industry and Security (BIS) to take its China catch-all proposal “back to the drawing
board.”  Speaking to reporters on the formal release of the commission’s annual report, Larry
Wortzel said he expects BIS to seek a new approach that would get Japan and Europe to join in
imposing similar controls on exports to China (see WTTL, Nov. 6, page 1).

Wortzel said the concerns that Rep. Don Manzullo (R-Ill.) raised about the proposal were
correct.  “I know there are a number of members of Congress who were unhappy with the way
those draft regulations went out and with the fact that there had not been a dialogue in advance
with our European allies,” Wortzel told reporters.  “I think unilateral controls in some areas 
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still have utility,” he said. “There are some particular industrial processes and technology that
only the United States has...So when it’s a unique American capacity, I think we all agree there
is room for unilateral controls,” he added   “If you cannot get other countries to sign on to
certain forms of controls, they will not be as effective,” he said.

The commission’s final annual report, which was publicly released Nov. 16,
stresses its concerns about China’s military build up and the lack of transparency
about its intentions.  A potential conflict with Taiwan is not the only factor
driving Chinese defense spending it notes.  “We do not believe that Taiwan is the
issue,” Wortzel explained.  “Chinese military development and its military growth
is beyond Taiwan and is more about how China as a nation will be able to
articulate its own interest,” he said.

Carolyn Bartholomew, the commission’s vice chairman, said it’s not a question of China’s right
to develop its military but what the implications are for the United States.  “It would be foolish
for us to not be paying attention to the possibility of what the Chinese are doing and might be
interested in doing,” she told reporters.  “It’s about a worse-case scenario future.  We can hope
and work for a peaceful future but we need to be thinking about the possibility that that might
not be the case.  That we don’t wake up one day and find out that there is indeed power
projection abilities that we weren’t aware of,” she stated.

The report also complains about China’s failure to comply with commitments it makes in trade
agreements and its failure to comply with its WTO obligations.  In particular it cites the under
valuation of the Chinese currency.  “None of us have any illusions that China’s significant
currency revaluation would solve our trade deficit problem, but it would get rid of some of the
unfair trade practices the Chinese government is engaging in and it would help U.S. manufac-
turers make decisions,” Bartholomew said.  Wortzel conceded that retaliation against China
might just shift import sourcing to other countries in Southeast Asia.  “But if we’re dealing
with Indonesia or Malaysia, you don’t have a country with 24 intercontinental missiles with
warheads aimed at the U.S.” he argued.

EARLY COM M ENTS ON CHINA RULES FORESHADOW OBJECTIONS

A preview of objections that exporters will raise to BIS’ proposed China catch-all regulation is
seen in the initial comments filed with the agency.  Areas of concern include proposed new
controls on certain types of software, requirements for end-use certificates and the operation of
the Validated End User (VEU) mechanism.  On the other hand, the pro-controls Wisconsin
Project on Nuclear Arms Control claimed the proposal was too weak.  “We recommend that the
proposed rule be withdrawn for further consideration by the department.” the group wrote.

The Business Software Alliance urged BIS not to rollback controls on software,
including products containing encryption elements, that are widely available
through retail channels.  In particular, it objected to new controls on Export Con-
trol Classification Numbers (ECCNs) 5D992 and 5D002, which are now eligible
for License Exception ENC.  BSA said new controls would be difficult to enforce.
“Rampant software piracy in China is a clear indication of this,” it wrote.

The group also complained that the Certified End User provisions will hinder the industry’s
ability to compete in China against foreign firms.  “In addition, we are skeptical that China’s
Ministry of Commerce has the capacity and staffing to fulfill their end of the commitment and
perform in a timely fashion,” BSA said.  The VEU process “would be extremely difficult to
police and would most probably inundate companies with compliance burdens,” it added.

A trade group representing makers of software design products, the Electronic Design Automa-
tion Consortium, voiced concern that the proposal would restrict products that are exempted
from controls on the Wassenaar Arrangement list.  While the Chinese market for EDA software
is not large, it “is the fastest growing market segment in the world for EDA software,” the 
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group told BIS.  The Wisconsin Project urged BIS to go back to its original broad catch-all
concept.  “To have a greater impact, the scope of the rule should be expanded by enlarging the
list of items subject to new control or even by eliminating the list altogether,” the organization
wrote.  It said the rule should cover exports intended for any military purpose in China.  It also
urged BIS to identify more Chinese entities that should require licenses.  “Other countries have
warning lists that are much broader, and so should the United States,” it suggested.

LAM Y ASKS DOHA NEGOTIATING CHAIRM EN TO RESUM E WORK

World Trade Organization (WTO) Director General Pascal Lamy Nov. 16 invited the chairmen
of the various Doha Round negotiating committees to resume work at the experts’ level to try
and move some of the “quiet diplomacy” of the last six months toward the formal resumption of
negotiations.  “I am therefore encouraging the chairs to carry out contacts and consultations as
they judge most appropriate, bearing in mind the different circumstances of the various nego-
tiating groups,” Lamy told the Doha Round Trade Negotiations Committee.  Some chairmen,
including New Zealand Ambassador Crawford Falconer, who heads the agriculture committee,
have already started this process.

Most of the quiet diplomacy conducted so far has been among small groups of
countries, including the newly minted non-G-6 (see WTTL, Nov. 13, page 3). 
“Today there seems to be widespread support for multilateralizing these contacts
and bringing them back to the negotiating groups,” Lamy said.  “While I believe
we are ready to start technical work at the level of experts, it would be, in my
view, premature to move on to ministerial negotiations,” Lamy stated.

Sources in Geneva continue to say that the Doha talks won’t get restarted until the U.S. steps
up and makes a new offer to reduce farm subsidies further than it has already promised.  U.S.
Trade Representative (USTR) Susan Schwab, however, continues to reject that approach. 
Speaking to reporters during the APEC minister meeting in Hanoi Nov. 15 she, “No single
country, no single group of countries will be able to unilaterally put the Doha Round back on
track.” Schwab repeated the list of concessions that need to come from the European Union,
India and Brazil before the U.S. makes a new offer.

WHO DROPPED THE BALL ON VIETNAM  PNTR?

Like any retreating army, discipline among House Republicans appears to be falling apart
following their election defeats.  That may be one reason the House failed Nov. 13 to muster
the two-thirds vote needed to approve giving Vietnam permanent-normal-trade-relations (PNTR)
status.  There was talk about bringing the measure back to the floor by the end of the week, but
that didn’t materialize.  With the House in adjournment until December, another vote may come
when lawmakers return, but that isn’t certain, and the vote may be put off until January.  Viet-
nam is expected to join the World Trade Organization (WTO) by the end of December, so the
U.S. may face a delay in getting and giving the benefits of Vietnam’s accession.

The House needed 285 votes to pass the bill (H.R. 5602) under a procedure
known as suspension of the rules rather than a mere majority.  The final vote was
228-161, 57 votes shy.  There were 66 Republicans voting against the legislation. 
Democrats contributed 90 votes toward its approval.  Among Democrats support-
ing the measure were Speaker-to-be Nancy Pelosi (D-Calif.) and Ways and Means
Chairman-to-be Charles Rangel (D-N.Y.).  

GOP leaders were criticized for rushing the vote for the Monday when lawmakers were just
coming back to Washington.  Many didn’t arrive in time, with 43 registered as not voting,
including 28 Republicans.  The White House wanted the bill passed before President Bush
arrived in Vietnam for the Nov. 18-19 annual APEC meeting.  Because the vote was expected to
be an easy win, Republicans apparently didn’t “whip” their members aggressively.  Some 
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Republicans from textile states voted against the measure even though it included “clawback”
provisions that would allow the U.S. to reimpose quotas on Vietnamese apparel imports if
Hanoi fails to keep its promise to end subsidies to its industry. “The textile industry got paid
twice and they still didn’t vote for the bill,” one trade attorney said.

Meanwhile, administration officials are defending the promises they made to
Sens. Elizabeth Dole (R-N.C.) and Lindsay Graham (R-S.C.) to monitor textile
and apparel imports from Vietnam and to self-initiate an antidumping case against
imports that are shown to be surging and injuring U.S. industry after quotas are
lifted.  Commerce Assistant Secretary for Import Administration David Spooner
and USTR Chief Textile Negotiator Scott Quesenberry spoke Nov. 14 to USA-
ITA, the apparel importers’ association, but refused to be quoted on the record.

The Bush administration is caught in a squeeze between Dole and Graham on one side and
Sens. Diane Feinstein (D-Calif.) and Gordon Smith (R-Ore.) on the other.  Feinstein still has a
“hold” blocking the PNTR bill in the Senate because of her objections to the potential restric-
tions on apparel imports.  Having gotten Dole and Graham to lift their “holds” on the bill in
exchange for the promise of self-initiation, the White House is now negotiating a letter with
Feinstein and Smith trying to assure them that antidumping cases won’t be brought unless there
is a domestic industry that makes a “like product.”  Apparel importers want Commerce to
include in its monitoring regulations a provision that would limit monitoring and self-initiation
of cases to products for which domestic makers of “like products” have said they want
monitoring and would be willing to provide needed data to support a case.

*  *  *  BRIEFS *  *  *

E X P O R T  E N FO R C E M E N T : E P M ed  System s  o f W es t B er lin ,  N .J . ,  has  wil l  pa y $2 4 4 ,0 0 0  c iv i l  f ine  as  par t
o f se t t lem ent with  B IS  to  reso lve  2 3  charges  re la ted  to  its  exp or t ing  o f W o rkm ate  hea r t  m onito r ing  sys tem s
to  I ran  withou t l icenses  from  O FA C  and  evad ing regula tions  by transsh ipp ing equ ipm en t th rough E urop e .

C U ST O M S:  G A O  repo r t  (G A O -0 7 -5 0 )  re leased  N o v.  15  says i t ’s  to o  ea r ly  to  de te rmine  success o f  co n-
t inuo us  b o nd  po licy  im p o sed  o n  im p o r ts  o f  shr im p .   B ut  G A O  fo und  po licy  “ lacked  transp arency and
co ns is tency .”   B ecause  shrim p  po licy  wil l  be  m o d el  fo r  im p lem enta t io n  of  leg is la t io n  exp and ing  co n tinuo us
b o nd  req u irem ents  fo r  im p o rts  sub jec t  to  an t idum p ing  and  counterva i l ing  du ty o rd ers ,  C usto m s need s to
conduc t fo rma l rev iew o f sh r imp  case  and  to  ob ta in  imp or te rs’  v iews,  i t  sa id  ( see  W T T L ,  Sep t .  4 ,  page  4 ) .

A T P A : B ush  ad m in is tra tio n  to ld  o ffic ia ls  fro m  P e ru  and  C o lo m b ia  N o v.  1 4  tha t i t  sup p o r ts  re ne wa l o f
A ndean T rade  P re fe rences  Ac t.   “W e  expressed  ou r  suppo r t  fo r  ex tend ing AT P A  prefe rences  to  C o lom bia ,
P eru ,  E cuad o r  and  B o livia  in  a  t im e ly fash ion ,  so  as  to  m inim ize  any business  d isrup t ions,”  sa id  D ep uty
U ST R  Jo hn  V erone au .   H e  sa id  ad m in is tra t io n  rea ffirmed  i ts  co m m itm ent  to  wo rk  with  C o ngress  to  m o ve
FT A s with P eru  and  C o lom b ia  “a t  the  ea r l ies t  po ssib le  da te ."   U .S .  and  C o lom b ia  wil l  s ign  FT A  N o v.  22 .  

B IS  A D V IC E : B IS  ha s p o ste d  ne w ad viso ry o p in io n  o n  i ts  we b p age , trying  to  exp la in  why re str ic tio ns  o n
License  Excep tion  RP L in  EA R  Sec tion  740 .10 (b ) (2 ) ( i i i )  app ly to  N or th  K orea  bu t no t Ch ina .

IN D O N E SIA: U .S .  and  Indo nesia  s igned  M O U  N ov .  16  p ledg ing to  work  toge the r  to  f ight  i l legal  t imb er
trad e  thro ugh shar ing  o f  in fo rm ation  and  co o p era t ion  in  law enfo rcem ent .

R U SS IA: D em o cra ts  m ay  ins is t  on  inc lud ing  sa feguard  m echanism  in  R ussia  P N T R  leg is la t io n .   D ur ing
flo o r  d eb a te  N o v.  1 3  o n V ie tna m  P N T R , R e p . S and e r L evin  (D -M ic h.) ,  who  is  exp e cte d  to  b e  cha irm a n o f
H o use  W ays and  M eans  trad e  sub co m m ittee ,  co m p la ined  ab o ut  lack  o f sa feguard  in  V ie tnam  dea l .   “I  do n 't
th ink  we sho uld  be  app ro ving P N T R  b il ls ,  fo r  exam p le ,  wi th  R uss ia ,  un ti l  the re  i s  a  safeguard  m ec hanism
nego t ia ted  in  the  agreem ent  i tse lf .   I  be l ieve  a l l  o f  us  o n  this  s id e  who  a re  sp eak ing  tod ay wil l  be  ded ica t-
ed  to  m ak ing  sure  tha t  the re  i s  such a  safeguard  m ec hanism,  so  tha t  if  the re  i s  tha t  surge  o f exp o r ts  to  us ,
we  ha ve  a  m echanism  to  dea l  with  i t ,”  Lev in sa id .   H e  vo ted  to  sup p o rt  V ie tnam  P N T R . 

E U  C U S T O M S : B o th  U .S .  and  E U  c la im e d  v ic to ry in  W T O  A p p e lla te  B o d y ru l ing  re le ase d  N o v.  1 3  o n
U .S .  com p la in t  aga ins t E U  cus to m s  p roce d ures .   In  m ixed  de c is io n ,  which  reversed  and  uphe ld  num erous
d iffe re nt  f ind ings  o f a  d isp u te -se tt le m ent p ane l,  A B  sup p o r te d  U .S .  co m p la in t  tha t E U  ta riff  c la ss if ic a t io n
o f l iq u id  c rys ta l  d i sp lay  m o nito rs  v io la ted  W T O  ru les  on  no n-un ifo rm ad m in is tra t io n  of  cus to m s  ru les ,  bu t
o n b ro ad er  i ssue ,  i t  up he ld  E U  po sit io n  tha t  W T O  do esn ’t  req ui re  un ifo rm  ad m inis tra t ive  p ro ce sses .
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