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WASSENAAR REACHES TEM PORARY COM PROM ISE ON AM ORPHOUS SILICON

After more than two years of debate over imposing new controls on thermal imaging devices,
the political-level meeting of Wassenaar Arrangement members Dec. 9 could only reach a short-
term agreement on new licensing parameters.  The annual plenary session adopted a package of
new controls on focal plane arrays and cameras but added a Validity Note imposing the new
conditions for only six months.  Unless the regime agrees to extend these changes or a modified
set of controls within that time, the controls would automatically expire.

The package of new controls in Category 6 of the Wassenaar Control List
includes an end to the exemption from controls given focal plane arrays made of
amorphous silicon.  It also adds several new control parameters for focal plane
arrays and cameras, including new controls on non-space-qualified, non-linear,
two-dimension infrared focal plane arrays.

Separately, the regime, as expected, revised controls on software and technology used to
design, develop or produce computers, matching controls the U.S. adopted in November (see
WTTL, Nov. 23, page 1).  It raised the control threshold for technology on the non-sensitive
list to 75,000 million theoretical operations per second (MTOPS) and to 190,000 MTOPS for
sensitive list technology, while deleting all controls on the very sensitive list.  Among other
changes, the regime made permanent the controls in Category 9 for unmanned aerial vehicles
(UAVs) and added new controls for jamming equipment in Munitions List category 11.

ITA “SERIOUSLY CONSIDERING” COM BINATION RATES FOR NM E CASES

As it continues trying to balance opposing arguments over how to treat nonmarket economies
(NMEs) in antidumping cases, the International Trade Administration (ITA) says it is now
“seriously considering” the assignment of “combination” rates to exporters and producers when
it grants separate dumping rates in these cases.  In its third attempt at setting a new policy for
granting separate rates, ITA in the Dec. 28 Federal Register offered more details on how it
would apply combination rates.  It also asked for comments on a draft application form it wants
all NME firms to use when applying for a separate rate (see WTTL, Sept. 20, page 3).

NME exporters, who are not mandatory respondents in antidumping cases, can ask ITA to
determine a separate dumping rate for them.  Lawyers for petitioners in these cases have raised
concern that firms that don’t get separate rates or get high rates can divert their goods through
exporters with separate lower rates.  To avoid this diversion, ITA proposes issuing separate
rates that specifically identify both the exporter and producer or supplier. Such combination 
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rates are also referred to as “channel” rates or “chain” rates.  Only goods from the identified
exporter and suppliers would be eligible for the separate rate.  If an NME exporter were to
source goods from a new supplier, the cash-deposit rate for those goods would be based on the
NMW-wide rate, ITA has proposed.   The exporter could ask for a review of this NME-rate
during the administrative review for the imports.

The extension of the separate rate back to the producer “would not mean that the
separate rates analysis would be extended back to producers, or that producers
would in any way be required to demonstrate their independence of government
control,” ITA explains.  “The separate rate test focuses exclusively on the
independence of respondent’s export activities from de jure and de facto
government control,” it adds.

“The department understands the concerns of both sides on this issue and recognizes that
issuing combination rates in NME investigations and administrative reviews would constitute a
significant change in practices,” ITA concedes.  It said it would make the change only after “a
full analysis of the advantages and disadvantages of this change in practice.”

EXPORT COUNCIL URGES BUSH TO M AKE EAA A PRIORITY

The President’s Export Council (PEC) has urged President Bush to “make new comprehensive
export control legislation a priority early in your second term.”  In a letter to the president
approved during a Dec. 17 teleconference meeting, the PEC said:  “As you begin your second
term, the President’s Export Council urges you to renew your initiative to develop comprehen-
sive legislation that transforms our current export control system, strengthens our national
security and enbles U.S. industry to compete on equal footing in the international marketplace.”

The PEC noted that Bush had made the streamlining and strengthening of export
controls a part of his campaign platform.  “Existing U.S. export control law is
based on the Cold War framework of the past,” the letter stated.  “Export controls
must adapt to the changing nature of the international marketplace in order to
promote the future strength of the U.S. economy,” the PEC argued.

The council, made up of top industry executives, pointed to the United Nations’ approval of
Resolution 1540, which calls on nations to establish and maintain effective exports controls. 
“New U.S. legislation would demonstrate that the United States is leading the international
community in this regard,” the PEC wrote.  The PEC’s export administration subcommittee has
agreed to review the current Export Administration Act (EAA) and produce recommendations
on the elements of a new law (see WTTL, Oct. 25, page 4).

U.S.  CLAIM S VICTORY IN DISPUTE OVER GEOGRAPHICAL INDICATIONS

A World Trade Organization (WTO) dispute-settlement panel reportedly has ruled in favor of
the U.S. in a complaint against European Union (EU) regulations that are intended to protect
geographical indications (GIs) from being misused.  Although the panel’s report won’t be made
public for a month or more, U.S. trade officials revealed its findings Dec. 21, claiming the
decision supports Washington’s contention that the EU rules violate WTO national treatment
requirements and the agreement on trade-related intellectual property rights (TRIPS).

The report, which was distributed to the parties, agreed with the U.S. “that Europe’s regulation
discriminates against U.S. products and producers,” said a statement from the U.S. Trade
Representative’s (USTR) office.  The decision also backed Washington’s complaint that the EU
regulations deny U.S. trademark holders their rights in Europe.  The EU rules are intended to
protect the names of certain foods and agriculture products that are uniquely associated with 
certain locations, such as Parma hams or Roquefort cheese.  The rules provide separate tracks
for registering GIs for EU products and non-EU products.  The U.S. claimed the regulation 
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imposes barriers that make it almost impossible for foreign GIs to get registered.   During oral
arguments before the panel, USTR staffers had noted that in the 12 years that the regulation
was in place over 600 European GIs were registered but not one non-EU name.

U.S. officials also say the report backed the U.S. complaint that the regulation
weakened trademark protection for American products because it allows use of
“linguistic variations” of GIs which may be similar to U.S. trademarks.  “The
panel agreed with the United States that this would present concerns under the
TRIPS Agreement, and found that the GI regulation could only protect GI names
as registered and not linguistic variations of the GIs,” the USTR statement said.

FEDERAL RESERVE BANKS TO SCREEN INTERNATIONAL TRANSFERS

Regional Federal Reserve Banks will begin using “interdiction software” to flag incoming
international Automated Clearing House (ACH) transactions for potential violations of U.S.
trade sanctions, the Office of Foreign Assets Control (OFAC) has revealed.  Any potential
violations that are discovered will be reported to OFAC and relevant Receiving Depository
Financial Institutions (RDFIs), said OFAC Director Robert Werner in a letter to Elliott
McEntee, president of NACHA, the electronic payments association.  RDFIs will continue to be
responsible for investigating, blocking and reporting non-complying transactions, he wrote.

The screening conducted by the Fed banks, acting in their role as a FedACH
service, “will include scanning all parties to every transaction, as well as data
contained in originator-to-beneficiary information and details in payment fields,”
Werner said in the Nov. 9 letter which was just released.  The FedACH will not
screen outbound transactions, he said.

“With regard to outbound cross-border ACH transactions, United States Originating Depository
Financial Institutions (ODFIs) and their originators will continue to be responsible for ensuring
that all parties to transactions, as well as the underlying purpose of transactions, are not in
violation of OFAC regulations, and they will need to take appropriate steps to investigate,
suspend, reject, block and report on transactions as necessary,” Werner stated.

Werner’s letter to NACHA supported the association’s efforts to adopt a new cross-border
standard and formatting requirements to assure that ACHs collect more information on
international transactions.  He noted, however, that the speed and efficiency of ACH make it
vulnerable to abuse.  “Treasury believes that cross-border ACH transactions currently do not
contain sufficient mandatory field information to permit an adequate degree of scrutiny of
transactions for OFAC compliance,” he declared.

IM PORTERS CLAIM  SM ALL IM PACT FROM  DUM PING DUTIES ON SHRIM P 

The tragic tsunami which struck the nations on the rim of the Indian Ocean Dec. 26 may have a
greater impact on curbing shrimp exports from the region than ITA’s final antidumping decision
Dec. 20 on imports from Brazi, Ecuador, India and Thailand.  The generally low rates imposed
on the four countries were similar to the low rate the agency imposed on shrimp from Vietnam
in the first stage of its decision (see WTTL, Dec. 4, page 4).  The ruling leaves China, which
was hit with rates ranging from 27.89% to 84.93%, as the worst off of all exporters.

ITA imposed an all-other rate of 10.40% for imports from Brazil; 3.26% for Ecador; 9.45% for
India; and 6.03% for Thailand. Thailand has already asked for WTO consultations to protest
ITA’s continued use of “zeroing” in its dumping calculations.  The U.S. has agreed to stop use
of zeroing in the softwood lumber case but has argued that the WTO ruling in that case doesn’t
apply to other investigations.  The largest U.S. importer of Thai shrimp, the Rubicon Group,
issued a press release claiming the 5.79% duty placed on its imports “will not affect its ability
to continue to provide reliable shipments of the highest quality shrimp in the marketplace.”
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*  *  *  BRIEFS *  *  *

B IS:  Sp ecu la t io n  tha t  Jam es  Jochum  m ight  succeed  K en  Jus te r  as  B IS  und er  sec re ta ry has  p roven  wro ng
(see  W T T L ,  D ec .  20 ,  pa ge  4 )    Jo chum , cur ren t ly  C o m m erce  assis tan t  sec re ta ry fo r  im p o r t ad m in is tra t io n ,
wil l  leave  IT A  Jan .  7  to  jo in  law firm  o f M ayer ,  B ro wn, R o we and  M aw in  W ashing to n,  D .C .

D O M IN IC A N  R E P U B LIC : D R  is  back  on  t rack  to  be ing  inc lud ed  as  p a r t  o f  CA FT A  when  agreem ent  is
sen t  to  C o ngre ss  fo r  ap p ro va l .   M o re  po si t ive  ou t loo k  co m es a f ter  D R  leg is la tu re  D ec .  27  ap p ro ved  b i l l  to
repea l tax  on  so f t  d r inks  made  with  high fruc tose  co rn  syrup  (see  W T T L ,  N o v .  22 ,  pa ge  4 ) .  “W e a re  very
p le ase d  tha t b o th  the  D o m inic an  R e p ub lic  S ena te  a nd  C h am b e r o f D e p utie s ha ve  vo te d  to  re p ea l the  H F C S -
re la ted  tax ,”  sa id  a  U ST R  sp o kesp erso n .   “W e loo k  fo rward  to  the  p re sid en t  o f  the  D o m inican  R ep ub l ic
s ign ing  the  b i l l  in to  la w so  tha t the  D o m inic an  R e p ub lic  c an  re m ain  a  go o d  C A F T A -D R  p a rtne r ,”  she  sa id .

R IC E : U .S .  w il l  le t  K orea  ma in ta in  “spec ia l  trea tmen t”  l imi t ing  r ice  imp or ts  a s  pa r t  o f  dea l to  guaran tee
imp o rt  o f  50 ,00 0  m etr ic  tons o f  Am erican  r ice  annua l ly  o ver  nex t  10  yea rs ,  U ST R  anno unced  D ec .  30 .  
K o rea  co nsum es  ab o ut  5  m il l io n  m etr ic  tons  o f r ice  annual ly  bu t  im p o r ts  only ab o ut  20 0 ,00 0  to ns .

E X P O R T  E N FO R C E M E N T : Long-runn ing enfo rcemen t ac t ion  aga inst  Y auda t M usta fa ,  a lso  known as
Joseph  T a lyi ,  o f  S l ide l l ,  Lou is iana ,  too k  ano the r  tw is t  w ith  B IS  imp os ing $12 1 ,00 0  c iv il  f ine  and  20 -yea r
d en ia l  o f  exp o r t p r iv i leges  fo r  h is  exp o r t o f  o i l  f ie ld  pa r ts  to  L ib ya  witho ut  ap p roved  l icenses , B IS
repo r ted  in  D ec .  27  Fed era l  R egis te r .   T a lyi  has  b een  sub jec t  to  tem p o rary de n ia l  o rd er  s ince  2 0 0 2 .   In
January,  he  p led  gu i l ty  in  fed era l  co urt  to  vio la t ing  IE E P A .  H e  pa id  $2 5 ,00 0  c r im ina l  fine  and  was sen t  to
ja i l  fo r  five  m o nths .   As  p ar t  o f  p lea  agreem ent ,  T a lyi  was  a lso  to  s ign  se t t lem ent  agreem ent  with  B IS  and
p ay  $ 7 5 .0 0 0  c iv i l  f ine .   B IS  says  he  never  s igned  agreem ent  and  fa i led  to  resp o nd  to  charg ing  le t te r .

A N T IB O Y C O T T : A lison  T ransp o r t  o f  O ceans id e ,  N .Y .,  has  agreed  to  pa y $2 2 ,5 0 0  c iv i l  f ine  to  se t t le  B IS
charges tha t  i t  p ro v ided  p ro h ib i ted  bo yco t t  info rm ation  to  custo m ers  in  O m an,  K uwait  and  Saud i  Arab ia .   

LA W Y E R S F E E S:  CIT  C hie f  Jud ge  Jane  R es tan i  D ec .  23  award ed  $2 8 ,0 1 5 .7 8  in  lega l  fees  to  A llegheny
B radfo rd  unde r  E qua l Access  to  Just ice  A c t fo r  expenses  firm  had  to  pay to  ge t Custom s to  r efund  du t ie s
tha t  we re  l iq u ida ted  desp i te  co urt  o rd e r  b a rr ing  l iq u ida t ion  (S l ip  O p .  04 -16 1 ) .   “I t  is  un just i fiab le  to
co nst rue  an  in junct io n  us ing  m and ato ry  language a s  meaning tha t  the  en jo ined  par ty  is  req ui red  only to  use
i ts  b es t  e ffo r ts ,”  R es tan i  wro te  in  A lle g h en y  B ra d fo rd  v .  U .S .   “Fur ther  i t  is  unreasonab le  to  requ ire . . . the
p a rty p ro te c te d  b y the  in junc tio n  to  b ea r  a l l  the  c o sts  o f enfo rc ing  the  in junc tio n ,”  she  a d d ed .

IV O R Y  CO A ST : P residen t B ush  D ec . 21  s igned  executive  o rde r  revok ing Co te  D ’Ivo ire ’s  des igna tion  a s
bene fic ia ry unde r  A fr ica  G rowth  and  O pp or tunity  Ac t  (see  W T T L ,  N o v .  22 ,  page  4 ) .   

O RA N G E  JU IC E : F lo r id a  C itrus  M utua l  and  fo ur  F lo r id a  p ro cesso rs  fi led  an tid um p ing  co m p la in ts  a t  IT A
and  IT C  D ec .  27  aga ins t  im p o rts  o f  o range  ju ice  from  B raz i l .

C H E M IC A L C O N T R O LS: B IS  in  D ec . 23  and  29  Fede ra l  Reg is te rs  amended  chemica l and  b io log ica l
expor t con tro ls  to  imp lemen t Austra lia  G roup  l is t  changes adop ted  a t  June  20 04  p lenary.   Agency has
e lim ina te d  C B  lic ensing  re q uire m ent fo r  to x ic  ga s m o nito r ing  sys te m s b ut  m ain ta ins  A G  co ntro ls  o n
eq uipm en t.   O the r  changes  ad d  new bac ter ia  and  v i ruses  to  p a tho gen l is t  and  nam e new  A G  m em b ers .

T R A D E  B A R R IE R S : E U  D e c.  2 3  issue d  i ts  2 0  annua l re p o rt  o n  U .S .  tra d e  b arr ie rs .   A m o ng E U ’s  m ajo rth

co ncerns  are  B yrd  A m end m en t and  use  o f “ze ro ing”  in  an tid um p ing  ca ses .

S E M IC O N D U C T O R  E Q U IP M E N T : E x -Im  B a nk  in  D e c.  2 3  F ed e ra l R e gis te r  aske d  fo r  p ub lic  c o m m ents  o n
reque s t i t  has  rece ived  fo r  $1 .5  b i ll io n  in  exp o r t f inanc ing  to  sup p o r t sa le  o f  sem ico nd uc to r  manufac tur ing
equ ipm en t to  foundr ie s  in  Ch ina .  U .S .  expo r ts  o f  semiconduc to r  manufac tu r ing  equ ipm en t to  C h ina  jumped
to  m o re  than  $6 1 1  m il lion  in  f i rs t  10  m o nths  o f  th is  year ,  2 1 5 %  inc rease  over  sam e  per io d  in  2 0 0 3 .  

O FA C : T reasu ry’s  F inanc ia l  Cr imes  E nfo rcemen t N e twork (F inCen)  pub lish  gu idance  in  D ec . 23  Fed e ra l
R egiste r  exp la in ing  when  i t  is  su ffic ien t  fo r  f inanc ia l  ins t i tu t io ns  to  rep or t  b lo ck ing  transac t io ns  to  O F A C
invo lv ing  de s igna ted  pa r ties  and  when  sep ara te  repo r ts  s ti l l  m us t be  fi led  with  F inCe n .

B E D R O O M  FU R N IT U R E : D umping du tie s  on  wood en  bedroom  fu rn itu re  from  China  sh runk  even fu r the r
D ec . 28  when IT A  correc ted  ra te s  fo r  min is te r ia l  e rro r s .   W ith  changes,  f i rms  given sepa ra te  ra te s  –  wh ich
acco unt fo r  65 %  of C hinese  exp o r ts  –  had  the ir  ra te  red uced  to  6 .6 5 %  fro m  8 .6 4 % .

IT C : A d m inis tra tive  L aw  J ud ge  D e lb e rt  “C h ip ”  T e rr i l l  J r .  re ti r ing  Ja n.  3 ,  2 0 0 5 .

A U ST R A LIA : P re sid en t  B ush  D ec .  20  s igned  p ro c lam ation  pu t t ing  U .S .-Austra l ia  F T A  into  e ffec t  Ja n .  1 .  
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