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HOM ELAND SECURITY IG CALLS FOR M ERGER OF CUSTOM S,  ICE

There’s no way to sugar coat the findings in a new report from the Department of Homeland
Security’s (DHS) Inspector General on the current separation of border and investigative
authority between Customs and Border Protection (CBP) and Immigration and Customs Enforce-
ment (ICE): It’s a mess.  The IG’s just released report looks at what has happened since the
creation of DHS and the decision to reshuffle the old Customs Service and Immigration and
Naturalization Service (INS) into the current bureaus.  It says the best solution to the problems
it found is to merge the two organizations together with one single head and chain of command.

As part of the second-stage review of DHS, Secretary Michael Chertoff in July
said he would not merge the two bureau but would eliminate the Border and
Transportation Security (BTS) directorate to which they report and have them
report to the department’s deputy secretary.  “Our report has not been rendered
moot by the secretary’s decision not to merge ICE and CBP,” the IG asserts.

The IG’s investigation found problems in three main areas: apprehensions and detention,
investigations and intelligence.  The two bureaus are not coordinating their efforts well or
sharing information.  “Shortfalls in operational coordination and information sharing have
fostered an environment of uncertainty and mistrust between CBP and ICE personnel,” the
report states.  Due to this lack of coordination and trust, CBP is creating its own investigative
staff, adding duplication and redundancy to the problems plaguing the two agencies, it says.

“More broadly, we encountered bitter and vocal frustration from many DHS employees over
basic questions, such as mission confusion, operational frustration at dependency on now
remote bureaucracies for services and cooperation they once were able to take for granted, and
a skepticism over whether DHS leadership was attentatively engaged in finding answers for
them,” the report declares.  “When we met with CBP and ICE headquarters officials to discuss
our observations from our extensive field work, we noted an apparent disconnect between
headquarters’ perceptions of what was occurring and what we observed,” it adds.

LICENSING TIM ES FOR CHINA CASES DROP 30 %  IN LAST TWO YEARS

Although the number of licenses the Bureau of Industry and Security (BIS) handles annually for
exports to China has grown almost 17% in the last two years, the average number of days taken
to process them has dropped 30%, according to agency data.  In fiscal year 2005, which ended
Sept. 30, BIS took an average of 56 days to complete action on China cases compared to 80 
days in 2003.  In the last year, it completed action on 1,624 applications v. 1,393 in 2003.  In 
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FY 2005 it approved 1,218 cases with a value of $2.4 billion compared to 902 cases worth
$309.7 million in 2003.  The approvals included 339 “deemed export” licenses (v. 334 in 2003). 
BIS returned without action 364 applications valued at $527.3 billion (v. 317 in 2003 valued at
$5.5 billion).  Most cases that were RWA’d were sent back because no license was needed. 
Last year it denied 42 applications worth $10.7 million (v. 72 valued at $5.4 million in 2003).

“As we have worked with engagement with China, the business community has
provided us with excellent license applications and supporting documentation, and
the interagency has worked hard, we’ve seen that license times have come down
in Executive Order days to 56 days in the most recent fiscal year,” said Bernard
Kritzer, head of BIS’ office of national security and technology transfer controls.  

In terms of number of cases, the most active sector has been deemed exports of telecommunica-
tions technology.  Deemed exports cases comprised a large share of licenses for semiconductor
technology and computer technology.  Based on value, the leading sectors have been electronic
devices, semiconductor manufacturing equipment, and precursor chemicals and chemical manu-
facturing equipment.  BIS has also approved special comprehensive licenses and technology
agreements for China, Kritzer told the BIS Update Conference in October.

“What’s important to note here is that when one looks at sales to China, there is always a
tendency to look at it as a homogeneous market, that every export is going to a budding entre-
preneur or there is a worry that there could be diversion,” he said.  “Many of the license
applications we see going to China go to either subsidiaries or affiliates of U.S. or foreign
corporations that, in turn, work on an item, and then it is reexported and shipped to other
countries, particularly in the high-tech sector,” Kritzer observed.  Many are for joint ventures
between Chinese and U.S., Japanese or Taiwanese firms.  “So depending upon the region of
China, the specific economics, there are a whole variety of transactions out there that make it
very hard to take one approach and say this is unilinear and defines all licenses,” he added.

CUSTOM S TO STEP UP PHYSICAL INSPECTIONS OF TEXTILE SHIPM ENTS

Customs Assistant Commissioner for Field Operations Jayson Ahearn has ordered his staff to
develop plans for increasing the number of physical examinations of textile and apparel imports
to stem an allegedly increasing amount of smuggling and misstatement of cargo contents. 
Customs officials claim that container inspections have found goods that were not reported on
the import manifest, as well as items marked with the wrong country of origin, fabric content
or Manufacturer Identification (MID). 

“I had a meeting with my assistant commissioner last Wednesday, and he is not
very happy about that,” Janet Labuda, director of the Customs textile enforcement
and operations division, told the U.S. Association of Importers of Textiles and
Apparel (USA-ITA) Nov. 15.  “Obviously from my perspective and his perspec-
tive, and it should be from your perspective, the supply chain is broken,” she
said.  “It’s a security issue as well as a trade issue; it’s a revenue issue.”

“I can assure you that over the next year or so, he has asked me to create and implement
various types of enforcement programs that will increase the number of examinations of high-
risk shipments,” Labuda told USA-ITA.  “That’s the only way we can find this stuff,” she said.

The inspection program will also address concerns about attempts to circumvent the new U.S.-
China safeguard agreement (see WTTL, Nov. 14, page 1).  It also will focus on imports from
NAFTA and trade preference partners where high levels of manifest information errors have
been found. With 24% of textile imports claiming some type of duty-free treatment under a
trade preference or free trade agreement, Customs has found a high level of mistakes on import
documents, including a 48% error rate on goods entering from NAFTA countries.  Labuda also
said the U.S. and China are still discussing how to handle the release of Chinese goods that
have been embargoed since previous safeguard quotas were filled earlier this year.  The release 
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of those shipments from warehouse was part of the bilateral safeguard deal.  She emphasized
that only goods shipped and held before Nov. 8, when the agreement was signed, would be
eligible for quota free entry.  Labuda said China plans to establish a parallel visa system which
will issue a hard-copy visa and a country of origin certificate for Chinese textile and apparel
exports.  It also will send Customs an electronic version of the visa.

BIS ISSUES NEW RULES TO LIBERALIZE EXPORTS TO LIBYA

U.S. companies, particularly oil firms, that have returned to Libya to do business won’t have to
wait months anymore to get Bureau of Industry and Security (BIS) approval for licenses for
basic office and operating equipment such computers, electric generators or telecommunications
gear.  After a year-long interagency battle, BIS prevailed in getting agreement on the creation
of a new License Exception for exports to U.S. persons in Libya (USPL) of certain items that
otherwise would require licenses because they are subject to Anti-Terrorism (AT) controls.

The new interim rules were published in the Nov. 16 Federal Register, the same
day they became effective.  They cover a wide range of products, including
certain encryption hardware, portable generators, information security, diesel
engines, electronic devices, test and inspection equipment, computers, and
telecommunications equipment.

U.S. firms in Libya have complained about the lengthy approval process for basic equipment
they need to set up operations in the country ever since the U.S. reopened trade with Tripoli in
2004.  The new License Exception applies to goods exported to U.S. persons, which includes
companies.  “Items exported or reexported to Libya pursuant to the new License Exception
USPL may only be used by U.S. persons or by non-U.S. person employees within the scope of
their employment and must remain under the control and supervision of the U.S.-person
employer,” BIS explained (see WTTL, Sept. 26, page 4).

WTO PANEL SAYS YES; NAFTA PANEL SAYS NO; LUM BER DISPUTE GOES ON

Okay, get out the matrix chart you use to keep track of the Hydra-headed litigation over U.S.
antidumping and countervailing duty orders on softwood lumber from Canada and make the
following updates.  A World Trade Organization (WTO) dispute-settlement panel Nov. 15
finally released decision declaring U.S. has complied with previous panel rulings against the
International Trade Commission’s (ITC) injury determination in the case.  Canadian Trade
Minister Jim Peterson said Canada will appeal the ruling to WTO Appellate Body.

On Nov. 16, NAFTA binational panel rejected International Trade Admini-
tration’s (ITA) request for clarification of previous decision that required it to
recalculate CVD margins on Canadian lumber and for delay in deadline for
revising the margins (see WTTL, Nov. 14, page 4).  It ordered ITA to issue new
order by Nov. 23.   ITA Under Secretary Franklin Lavin said U.S. “is closely
reviewing the panel’s response and will respond by the date set by the panel.”

The WTO panel ruling, which was widely publicized even before being released officially,
upholds the Section 129 process under which the TC reevaluated its earlier injury ruling and
issued a new one that the U.S. claimed brought the earlier determination into compliance with
WTO rules.  “We consider that the United States has implemented the decision of the panel,
and the DSB [Dispute-Settlement Body], to bring its measure into conformity with its obliga-
tions,” the panel ruled.  

In announcing appeal of the WTO ruling, Peterson acknowledged how difficult  it  has become
to keep track of the complicated legal challenges and rulings to the lumber orders.  “However,
let’s be clear on one thing, the NAFTA is what we need to keep our attention focused on.  Will
we stop advocating this position to our American neighbors?  No, we won’t,” he declared.
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*  *  *  BRIEFS *  *  *

U ST R : As  expec ted ,  P residen t B ush  N ov .  17  nom ina ted  R ichard  C rowd er ,  who  was Agr icu ltu re  unde r
sec re ta ry fo r  in te rna tiona l a ffa irs  in  B ush  I  admin is tra tion ,  to  be  U ST R  chie f agr icu ltu re  nego tia to r  (see
W T T L ,  O ct .  2 ,  page  4 ) .   M o st  recen t ly  he  was p re sid en t  o f  Am erican  Seed  T rad e  A sso c ia t ion .   In  sep ara te
a nno unc em e nt,  U S T R  R o b  P o r tm a n na m ed  C o n gre ss io na l Q ua rte r ly  tra d e  re p o rte r  S te ve  N o r to n  to  b e
spee chwri ter .   N o r ton  has  ove r  20  years  exp er ience  co ve r ing  trad e  and  C o ngress .

E X P O R T  E N FO R C E M E N T : O the r  shoe  has  d ropped  on  M arine  B io log ica l Labora to r ie s  o f  W ate rv il le ,
M a ine .  In  agre em e nt with  B IS ,  f i rm  w il l  p ay $ 1 0 0 ,0 0 0  c iv i l  f ine  in  five  e q ua l p aym e nts  o ve r  ne xt  1 2
mo nths to  se tt le  cha rges re la ted  to  un licensed  expo r t  o f  vacc ines to  Syr ia .   B IS  a lso  imp osed  f ive -yea r
d en ia l  o f  exp o rt  l icensing  p r iv i leges  b u t  ag reed  to  susp end  o rd er  fo r  1 8  m o nths  and  wa ive  i t  a f ter  tha t  if
M aine  s tays  in  co m p liance .   Co m p any and  severa l  execu t ives  were  a lread y hi t  with c r im ina l  fine s  and  ja i l
sen tences  fo r  v io la tions  o f  expo rt  ru le s  and  o the r  laws (see  W T T L ,  A ug .  22 ,  pa ge  3 ) .

M O R E  E X P O R T  E N FO R C E M E N T : Ano the r  a i r  ca rr ie r  has  go t ten  caught  a l leged ly do ing  business  w ith
T e tra b al  C o rp . ,  d en ie d  p a rty  t ie d  to  c r im ina lly  co nvic te d  E la sh i  b ro the rs .   S a l ina s In te rna tio na l F re igh t  C o .
o f D allas  has reached  se t t lem ent  with  B IS  und er  which  i t  wil l  pa y $1 1 ,6 0 0  c iv i l  f ine  fo r  sh ip p ing
co m p uters  and  re la ted  eq uipm en t fo r  den ied  par ty  and  fi l ing  SE D  cla iming  i tem s were  e l ig ib le  fo r  L ice nse
E xcep tio n  N LR  (no  l icense  requ ired) .

ST ILL  M O R E  E X P O R T  E N FO R C E M E N T : B IS  p ub lished  no tice  in  N ov.  17  Fed era l  R egis te r  im p o s ing
five -yea r  den ia l  o f  l icensing p r iv ileges  on  Pe r fo rmance  M ed ica l Supp l ie s  o f  V ic to r ia ,  Austra lia .   Agency
and  co m p any  reached  se t t lem ent  agreem ent  unde r  which  firm acc ep ted  de n ia l  o rd er  fo r  a lleged ly co nsp ir ing
to  expor t physica l the rapy equ ipm en t to  I ran  v ia  Austra lia  w ithou t approva l o f  O FA C .  B IS  charg ing le t te r
charged  firm  wi th  co nsp irac y , a id ing ,  ac t ing  wi th  kno wled ge  and  ac t ing  to  evad e  regu la to ry  req ui rem en ts .

ST ILL,  ST ILL M O R E  E X P O R T  E N FO R C E M E N T : M ed ica l E qu ipm en t Spec ia lis ts  o f  W orces te r ,  M ass . ,  has
agreed  to  pay $3 7 ,50 0  c ivi l  f ine  in  se t t lem ent  with  B IS  on  charges tha t  i t  a t tem p ted  to  exp o rt  x -ray f ilm
p ro ce sso rs  to  C ub a v ia  C anad a.   O n S E D ,  f irm  had  c la imed  ul tim ate  d es t ina t io n  was  V irgin  Is land s .

A N T IB O Y C O T T : B IS  an t ib o yco tt  enfo rcem ent  e ffo r ts  seem to  have  awakened  with  s ix  se t t lem ents  in  five
mo nths.  La te st  se tt lemen t was with  O cean ic  Co n ta ine r  L ine , Inc . o f  S ta ten  Is land ,  N .Y .  F irm wil l  pay
$ 8 ,5 0 0  c iv i l  f ine  to  se t t le  agency  charges tha t  i t  p ro v id ed  pro h ib ited  in fo rma tio n  to  cus to m er  in  Q ata r ,
fa i led  to  rep o r t  req ues t  in  t im ely  m anne r  and  fa i led  to  m ainta in  req ui red  reco rd s .

A N T ID U M P IN G : Senate  N ov .  16  app roved  by unan imo us consen t b i l l  (S .  695 )  which  amends  new sh ipp e r
req ui rem en ts  in  ant id um p ing  ca ses  fo r  three-year  p er iod .   U nd er  m ea sure ,  new shipp ers  wo uld  have  to  po s t
ful l  ca sh  dep o si t  o f  an t idum p ing  du t ies  instead  o f  be ing  ab le  to  po st  bo nd .   B i l l  a lso  d irec ts  C o m m erce  to
subm it  repo r t  in  two  years  o n  whether  to  ex tend  suspens io n .
 
B Y R D  A M E N D M E N T : H o use  app ro ved  rep ea l  o f  B yrd  A m end m ent  N o v.  18  as  p a r t  o f  b ro ad er  d e f ic i t
red uc tio n  leg is la t io n  (H .R .  4 24 1) .   C hances  fo r  s im ila r  m easure  in  Sena te  a re  s lim .

P E N C IL S : IT C  N o v.  1 5  vo te d  6 -0  in  “sunse t”  re vie w ca se  tha t re vo king  curre nt  an tid um p ing  o rd e r  o n
cased  penc i ls  fro m  C hina  wo uld  l ike ly lead  to  recurrence  o f  in ju ry to  U .S .  ind ustry.

T R A D E  P E O P LE : Custo m s C o m m issio ner  R o b ert  B o nner  w il l  jo in law f irm  o f  G ibso n ,  D unn  &  C ru tcher  in
D .C .  and  LA  when  he  m akes  p rev io us ly anno unced  de p ar tu re  from  C us to m s  o n  T hanksg iv ing . . . .Fo rme r  B IS
A ssis tan t  Secre ta ry fo r  E xpo rt  E nfo rcem ent  Am ad a  D eB usk  ha s  m o ved  to  H ughes,  H ub b ard  &  R eed  in
W ash ington  from  M ille r  &  Chevalie r .    She  wil l  cha ir  f i rm’s  in te rna tiona l trade  p rac tice .

C O R N : U ST R  R o b  P o r tm an  and  U SD A  Sec re ta ry M ike  Jo hanns  is sued  s ta tem ent  N o v .  16 ,  say ing  they  were
d isa p p o in te d  tha t C a na d a ha s d ec id e d  to  in i t ia te  a ntid um p ing  inve st iga tio n  o n  unp ro c esse d  c o rn  fro m  U .S .

B A H R A IN : O n  N ov .  18 ,  H ouse  W ays and  M eans  Co mm ittee  by  vo ice  vo te  and  Senate  F inance  C om mittee
by 20 -0  vo te ,  app roved  leg is la tion  (H .R .  434 0 /S .  202 7)  to  imp lemen t U .S .-B ahra in  FT A  (see  W T T L ,  N o v .
1 4 ,  page  4 ) .   P re sid en t  B ush  sen t  b i l l  to  C o ngre sss  N o v .  17 .  “W e do n’t  have  an  ind ica t ion  o f  when  ful l
S ena te  w il l  ta ke  up  the  b i l l ,”  o ne  c o ngre ss io na l so urc e  sa id .

U R E A : B y 3-3  vo te ,  which  is  co ns id ered  a ffirma tive ,  IT C  N o v.  17  de te rmined  tha t  revoking  an tid um p ing
o rd ers  on  so l id  urea  from  R ussia  and  U kra ine  wo uld  l ike ly lead  to  recurrence  o f  in ju ry to  U .S .  ind ustry.
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