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NEW NATO M EM BERS STILL TREATED LIKE COM M UNIST STATES

The seven East European nations that became members of NATO March 29 will have to wait
until at least this summer before they get the same treatment as their allies under Bureau of
Industry and Security (BIS) export licensing policies.  Although the agency has been working
for over seven months to revise the current Country Group listing in the Export Administration
Regulations (EAR), which still impose Cold War treatment on several European countries, BIS
officials say a change in the rules isn’t likely until this summer (see WTTL, Dec. 15, page 4). 

“The status of those countries is one aspect of the Country Group proposal and is
an important rationale for reviewing whether any changes in the Country Groups
is appropriate,” a Commerce official told WTTL.   Since BIS staffers are still
drafting the EAR amendment to revise the list and the new regulation would need
to go through the interagency review process again, a longer wait is very possible.

Five of the new members of NATO, Bulgaria, Estonia, Latvia, Lithuania and Romania, are
listed under Country Group D1, subjecting them to some of the same national security licensing
requirements they faced when they were still communist members of the Warsaw Pact or part of
the Soviet Union.  Two new members, Slovenia and Slovakia, are under Country Group A, but
not for all commodities.  Estonia, Latvia, Lithuania, Slovakia and Slovenia also will become
members of the European Union (EU) May 1.

BIS has gotten interagency approval for the concept of revising the Country Groups but not to
do away completely with the Country Group approach to categorizing countries.  “We are of the
view that the Country Groups, from a regulatory standpoint, are redundant of the information
that can be easily conveyed in the Country Chart,” the Commerce official said.  “Therefore, our
proposal is to eliminate the concept of Country Groups and to convey that information by other
means that would less duplicative and simpler for exporters,” he explained.

Until the new regulations go into effect, the new NATO members will continue to be subject to
the same rules and policies as before.  “Since we are a creature of our statute and our regula-
tions, we follow our regulations, so any licensing requirement for any country under our
regulations would require a license,” the official said.

EFFORT FAILS TO GET FTAA TALKS BACK ON TRACK

Prospects for progress this year on a Free Trade Area of the Americas (FTAA) continue to dim,
as vice ministers from nine Western Hemisphere countries failed again to agree on a plan for 
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moving negotiations forward.  After an informal meeting March 31-April 1 in Buenos Aires,
Argentina, the officials said they would have to go back to their national capitals to get further
instructions on their next step.  In the meantime, plans for a full Trade Negotiations Committee
(TNC) meeting in Puebla, Mexico, have been postponed again.

A communique issued by the two TNC co-chairs said participants at the meeting
in Argentina “needed to consult further with their capitals.”  This statement is
similar to one they issued after a March 10 meeting in Buenos Aires that also
tried to get the talks on track (see WTTL, March 15, page 4).  The need for
further consultations has become code language for deadlock.

“Obviously, we would have liked to complete our work, but it has proven more difficult,”
Deputy U.S. Trade Representative (USTR) Peter Allgeier told reporters after the meeting. 
Negotiators failed to make progress in all four of the major FTAA areas: market access,
agriculture, services and intellectual property rights, he indicated.  Participants apparently
rejected a U.S. proposal for dealing with the new mandate for the FTAA talks that trade
ministers adopted in Miami in November.  As in the WTO Doha Round, trade officials are still
talking about the framework for what will be negotiated and have not even gotten to the
question of specific liberalization commitments.

In Miami, trade ministers approved a new two-track approach to a final FTAA, proposing a
broad agreement with general liberalization commitments and a separate pluralateral deal for
countries willing to take on higher levels of obligations.  Negotiators in Buenos Aires were
seeking a formula for implementing that directive.  The delay in reaching agreement on this
roadmap further supports predictions that FTAA talks won’t meet key milestones for progress
this year and that the goal of completing the entire accord by January 2005 will be missed.

LACK OF VOTES STYM IES M AJOR TRADE LEGISLATION 

Congressional enactment of recently negotiated free trade agreements (FTA) or legislation to
replace the Foreign Sales Corporation/Extraterritorial Income Tax Act (FSC/ETI) remains stuck
on the plain statistical fact that there aren’t enough Republican votes to pass them.  The White
House, for now, appears to be leaving the vote gathering task to GOP leaders in the House and
Senate, but until President Bush gets personally involved by signing the FTAs and pressing for
their approval and a for FSC/ETI measure, no movement is likely.  With trade and outsourcing
potential election year issues, it isn’t clear yet whether the president will take the lead.

When asked when Congress will act on the FTAs, House Rules Committee Chair-
man David Dreier (R-Calif.) said:  “We want to address every single one of them
as soon as we have the votes to win.”  Speaking March 31 to the Business Coali-
tion for Capacity Building (BCCB), he said, “We don’t bring things up in the
United States Congress until we have the votes to win.”  But it appears the
president won’t sign and send the FTAs to Congress until he gets a signal from
congressional leaders that they have the votes (see WTTL, March 29, page 4).

In building support for the FTAs, Dreier said he wants “to do it in a bipartisan way.”   That
brought a quip from Rep. Charles Rangel (D-N.Y.), who was also addressing the BCCB.  “When
he says we have to work toward a bipartisan coalition, he means we don’t have enough Repub-
lican votes to pass a trade bill,” Rangel said.  The search for a bipartisan approach “will be a
long, hard search,” Rangel told the BCCB, a new coalition of multinational firms that supports
the building of the social and economic infrastructure in developing countries. 

After his presentation, Dreier told WTTL that he had hoped the House would have taken up the
FSC/ETI bill the week of March 29.  “When we have an opportunity to have the votes together
we move things and we are not there yet,” he said.  “We need obviously to address the con-
cerns that are there because we don’t have the votes at this point,” he conceded.   “Trying to
put that together is something I hope will take place over the break,” Drier said, referring to 



April 5 ,  2 00 4                Washington Tarif f  & Trade Letter                 Page 3

the coming congressional spring recess.  He acknowledged that the differences over the bill
(H.R. 2896) proposed by House Ways and Means Chairman Bill Thomas (R-Calif.) are not just
partisan. “There are a lot of regional concerns,” Dreier said.

Later Rangel told WTTL that he has told EU Trade Commissioner Pascal Lamy
that “he should not really believe that the problems Democrats are having with
the Republican leadership is going to cause us not to have a major problem with
the WTO and him, if they have severe tariffs against our exports.”  EU trade
retaliation against U.S. exports because of FSC/ETI ratcheted up April 1 to 6%.  

TRADE BARRIERS REPORT SPARKS CALL FOR TRADE COM PLAINTS

House Democrats have tried again to put the Bush administration’s trade policy on the defen-
sive, calling for the White House to use the National Trade Estimate of Foreign Trade Barriers,
released April 1, to launch trade complaints at the World Trade Organization (WTO) against
the trade practices of five trading partners.  But USTR General Counsel John Veroneau dis-
missed the advice, saying U.S. industries and workers have not asked the trade office to raise
the complaint to the official dispute-settlement process.

The Democrats urged the Bush administration to seek WTO consultations with
China, the EU, India, Japan and South Korea.  They proposed cases against
China’s limits on foreign trading rights and technology transfer mandates, EU
support for Airbus, India’s barriers to U.S. textiles and its lack of copyright and
trademark protections, Japan’s currency manipulation and nontariff barriers to
U.S. autos and auto parts, and South Korea’s discriminatory taxes on foreign cars.

Ever since the USTR’s office began publishing the NTE after enactment of the 1988 Trade and
Competitiveness Act, the annual report has sparked an advance rush of negotiations by foreign
countries trying to avoid having their trade practices cited in the tome.  But the original
expectation that the report would become a catalyst for trade retaliation has rarely been met. 
Over the years, the NTE has often repeated the same allegations of unfair trade practices over
and over again with no formal complaints ever filed.  This year’s NTE did much the same.

TRADE BAR DIV IDED ON NEED FOR ITA VERACITY SANCTIONS

As with most issues related to application of U.S. trade laws, lawyers representing petitioners
and respondents in antidumping and countervailing duty investigations have provided the
International Trade Administration (ITA) with opposing views on the need for changing the
trade law or ITA regulations to establish a mechanism for imposing sanctions on parties that
submit false statements during a trade case (see WTTL, Feb. 2, page 4).  Both sides appear to
agree, however, that some clarification of current rules against fraud may be needed.

While saying no change is needed in the law, comments sent to ITA by attorneys
at Collier, Shannon Scott proposed changes to the ITA rules to “add transparency
to the agency process and make more clear to participants the consequences of
failure to follow the statute and regulations.”   

One set of changes they proposed would add additional wording to current certification forms
to make it clear to non-lawyers that there are federal laws against making false statements to
the government and that company executives who certify submissions must be in a position to
know that the information is complete and accurate.  “We believe it is not necessary for the
Department to adopt separate standards of conduct from those already adopted by state and
federal bars,” the law firm’s attorneys told ITA.  They suggested that ITA amend its regulations
to state that not only will the agency conduct its own review of alleged fraud but that when
appropriate it will refer cases to the Commerce Inspector General, Customs or Justice.  A joint
comment from attorneys from four other law firms objected to the promulgation of new 
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regulations that might impose new sanctions for false statements to ITA.  “There has certainly
been no indication of a flood of incidents necessitating such drastic and far reaching regula-
tions,” wrote attorneys with Kaye Scholer, Hogan & Hartson, Weil, Gotshal and Manges and
Willkie Farr and Gallagher.  “One obvious risk to the creation of an additional set of reg-
ulations is that opposing counsel would turn to those regulations as procedural weapons,” they
noted.  The attorneys also pointed to the several federal statutes, such as 18 USC, which make
it a crime to file false statements with the government.  

They were also concerned that the balance of sanctions would be against
respondents who could get hit with an adverse facts available ruling that would
exclude them from the U.S. market.  “Were the department to establish a new set
of rules directed at the content of information filed with the department, we
would suggest that the department include, at a minimum, a pre-initiation
comment period on the quality and reliability of information contained in the
petition and flexibility to verify that information prior to iniation,” they wrote.

BIS IM POSES UNILATERAL SANCTIONS ON EX-WASSENAAR ITEM S

Getting an item off the multilateral Wassenaar Arrangement control list doesn’t guarantee its
decontrol, a new BIS regulation published in the March 30 Federal Register shows.  Because
Wassenaar has removed controls on certain power controlled searchlights, bayonnets and certain
marine boilers, BIS has had to drop National Security (NS) justification for controlling them
and imposed new Regional Stability (RS) controls on these items.

Under the Export Administration Act and BIS regulations, the president can retain
unilateral NS controls on items for extra six-months periods, if he determines
there is no foreign availability for them or that there are active negotiations to
end such foreign availability.  “No such determinations have been made and no
such negotiations are being undertaken,” the BIS notice stated.

*  *  *  BRIEFS *  *  *

C U B A : L ate st  O F A C  l is t  o f p ena lty  se tt le m ents  re le ase d  A p r i l  2  inc lud e s $ 1 9 8 ,7 1 1  c iv i l  f ine  im p o se d  o n
three  pharm aceut ica l  fi rm s in  M exico  and  P anam a fo r  im p o rt ing  and  exp o rt  go o d s to  C ub a  from  19 9 8  to
2 0 0 2 .   T ho se  f ined  were  A lpha  P harm aecut ica ls ,  Lab o ra to r ie s  G ro ssm an,  and  IC N  Farm aceut ica ,  which  is
subsid ia ry o f  U .S .  d rug  firm,  V a leant .   As ta r  A ir  Ca rgo  was fined  $28 ,07 3  fo r  making paymen ts  to  C uban
e nti ty  o n  b eha lf  o f D H L  A irw ays .   In  se p ara te  se tt le m ent invo lv ing  fund s  tra nsfe rs  to  I ra q  in  1 9 9 9 ,  B a nk  o f
N ew Y ork agreed  to  pay $13 7 ,00 0  c iv il  f ine .

T ISSU E  P A P E R : IT C  Ap r il  1  vo ted  6 -0  in  p re limina ry dec is ion  tha t a lleged ly dump ed
imp o rts  o f  tissue  pap er  and  c rep e  pap er  p ro d uc ts  f rom  C hina  m ay be  inju r ing  U .S .  ind ustry.

A G O A  III :  B ipar t isansh ip  b ro ke  ou t  in  C o ngre ss  A p ri l  1 ,  as  H o use  R ep ub l icans and  D em o cra ts  jo ined  to
announce in trod uc tion  o f  leg is la tion  (H .R .  410 3)  to  ex tend  the  A fr ican G rowth  and  O pp or tunity  Ac t
(A G O A ) un t i l  20 1 5 ,  ad d  technica l  ass is tance  fo r  A fr ican  co untr ies ,  f ix  ce r ta in  c lassi f ica t ion  d isp u tes  with
C ustom s and  a l lo w co nt inued  use  o f th i rd -co un try  fab r ics .

ST A T E  U N SA N C T IO N S: In  A p ri l  1  Fed era l  Regis ter ,  S ta te  term ina ted  sanc t ions imp o sed  on  A na to l iy
K untsev ich  b ecause  “re liab le  in fo rma tio n  ind ica ted  tha t  [he]  has  ceased  to  a id  o r  ab e t  any fo re ign  gove rn-
m ent,  p ro jec t  o r  en ti ty  in  i ts  e ffo rt  to  acq uire  chem ica l  and  b io lo gica l  weap ons  cap ab il i ty .”   In  sam e
F ed e ra l R e gis te r ,  S ta te  re m o ve d  sa nc tio ns  o n  fo ur  R u ss ia n en ti t ie s:  E u ro p a la ce  2 0 0 0 ,  G ra fi t ,  M O S O
C o m p any,  and  Sc ien t i fic  R esea rch  and  D esign  Inst i tute  o f  P o wer T echno logy.

ST A T E  LIC E N SIN G : D irec to ra te  fo r  D efense  T rad e  C o ntro ls  (D D T C ) has  es tab lished  D D T C  R esp o nse
T eam  to  hand le  inq u ir ies  from  M unit io ns  L ist  exp o r te r s  ab o ut p ro ced ura l  is sues  and  l icense  s ta tus .   E x-
p o r ters  can  ca l l  20 2 -6 6 3 -1 2 8 2  o r  em ai l  to  D D T C R esp o nseT ea m @ state .go v to  ge t  ad vice .   D D T C  caut io ns ,
ho wever ,  tha t  new tea m  is  no t  sub s ti tu te  fo r  regular  ad viso ry  op inion o r  co m m o d ity  c lass i fica t io n  p ro ce ss .

SIL IC O N  M E T A L:  G lo b a l  M eta l lu rg ica l ,  E lec tron ic  W o rkers and  U nited  S tee l W o rkers fi led  an tid um p ing
and  coun te rva il ing  du ty case  M arch  31  a t IT A  and  IT C  aga inst  s i l icon  me ta l  from  B raz il  and  So u th  Afr ica .
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