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ITA ASKS NAFTA PANEL TO REOPEN M AGNESIUM  CASE

The International Trade Administration (ITA) has asked a NAFTA binational panel to reopen its
ruling on ITA’s “sunset review” decision on pure magnesium from Canada to consider a recent
Extraordinary Challenge Committee (ECC) ruling on that case.  Although the ECC said the
panel had exceeded its powers, committee upheld the panel’s decision against ITA’s decision.

The ECC’s ruling is likely to be central argument in the extraordinary challenge
the U.S. will file the week of Oct. 25 against another NAFTA panel’s ruling on
softwood lumber.  Both cases involve the standard of review NAFTA panels must
use in weighing ITA and International Trade Commission (ITC) decisions and the
power of panels to order the agencies to reverse their determinations.

“The requested re-examination is necessary to consider the conclusions and observations made
by the Committee, affirming the Panel’s decision remanding to Commerce, but suggesting that
the Panel correct its ‘Order of the Panel’ so that Commerce may conduct an appropriate review
upon remand,” ITA said in its motions.  An ITA official told WTTL the agency wants the panel
to give it guidance on how to apply the ECC’s ruling, which seemed contradictory.

The ECC had found that the magnesium panel had erred on two of the three criteria upon which
a panel ruling could be overturned, but it said all three criteria must be violated to warrant
reversal of the panel.  The committee determined that the panel had failed to apply the correct
standard of review and that error materially affected its judgment.  Nonetheless, the ruling
didn’t threaten the integrity of the NAFTA review process – the third criteria – because the
panel had relied on current case law at the time of its decision.(see WTTL, Oct. 11, page 4).

The ECC also recognized that the NAFTA panel had ordered the remand and revocation of the
sunset determination because ITA had not followed the panel’s earlier advice to reopen the case
to obtain additional evidence to support its decision.  The committee invited ITA to seek
permission to reopen the case so it “would look at the history of all of these remands as a
whole and conduct the full and complete review that the panel wished for and that this case
demands,” the ECC stated.  The ITA motion takes that advice.

DEFENSE SEEKS TO LIM IT LICENSE EXCEPTION FOR NIGHT VISION PRODUCTS

In what may foreshadow a broader attempt to tighten controls on other exports, the Defense
Department has asked BIS to revised the Export Administration Regulations (EAR) to eliminate
the availability of License Exception APR, which allows additional permissible reexports to 
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close U.S. allies, for night vision products.   Pentagon representatives provided a classified,
closed-door briefing to the BIS Sensors and Instrumentation Technical Advisory Committee
(SITAC) Oct. 26, reportedly to provide evidence that shows diversion of thermal imaging
cameras from countries that supposedly apply multilateral export controls to the equipment.

BIS for sometime has been restricting the use of APR as a condition for
approving export licenses for thermal imaging cameras, BIS staffers note.  APR
has been removed “as a practical matter in your license conditions, but DoD has
asked us to make a regulatory change to reflect that,” BIS Deputy Assistant
Secretary Matthew Borman told SITAC.

“We asked the Defense Department to present a classified briefing so you would understand
what the on-the-ground reality is that underlies that request,” Borman said.  “My view was that
it is very important before we launched that regulatory change that TAC members have that
underlying factual basis that will be presented by DoD,” he added.

BIS WINS APPEAL ON DEFINITION OF “SPECIALLY DESIGNED”

A 10-year-old legal battle over how the Bureau of Industry and Security (BIS) applies the
phrase “specially designed” to products on the Commerce Control List (CCL) took another twist
Oct. 25 when the First Circuit Court of Appeals upheld the agency’s interpretation and rejected 
a claim that the language was unconstitutionally vague.  In seeking to overturn the govern-
ment’s interpretation of “specially designed,” the defendants in the case have handed BIS
significant judicial backing to expand controls broadly on products related to those on the CCL.

The definition of “specially designed” has to be considered in light of the purpose
of the Export Administration Act (EAA), the appellate court ruled.  “Given the
depth of concern for national security in the EAA, it would hardly serve the
statutory purpose to adopt a definition of ‘specially designed’ that excludes any
item designed for use with embargoed commodities but capable of use with
commodities that were not embargoed,” wrote Judge Timothy Dyk for the court.

“An exclusive use definition would permit easy evasion of the regulation through the deliberate
design of items that implicate national security concerns so that they have both permitted and
prohibited uses,” wrote Dyk who was assigned to the case from the Court of Appeals for the
Federal Circuit.  “Thus, statutory and regulatory concerns with national security cannot be
achieved if the regulation is construed to allow the exportation of controls designed to be used
with embargoed commodities so long as they had other potential uses,” he continued.

The case, which began in 1993, involves the prosecution of Walter Lachman, Maurice Subilia
Jr., Fiber Materials, Inc. (FMI) and Materials International.  A federal jury in 1995 convicted
them of knowingly and willfully violating the EAA, but Boston U.S. District Court Judge
Douglas Woodlock withheld sentencing for eight years until 2003.  

Although Woodlock called the defendants’ actions “fundamentally reprehensible”, he granted
their motion for acquittal notwithstanding the verdict.  During the eight-year lapse, Woodlock
conducted an extensive examination of the history and application of “specially designed.”  
That process included the review of classified minutes from meetings of the Coordinating
Committee on Multilateral Export Controls (COCOM), which was the predecessor to the
Wassenaar Arrangement, and testimony from current and past Commerce licensing officers.

The then-Bureau of Export Administration had charged the defendants with exporting a control
panel for a hot isostatic press (HIP) to India in 1988 without an approved export license.  The
CCL controls HIPs, which can be used to make components for nuclear missiles, that have
inside diameters of five inches or more.  The exported control panel was made for a HIP that
had a 4.9 inch diameter, but it also had the capability to be used with larger presses.  In fact,
the government claimed the company later assembled the panel to a larger HIP in India after it 



November 1 ,  20 0 4            Washington Tarif f  & Trade Letter                Page 3

was exported.  The defendants had argued that BIS officials had used different interpretations
of “specially designed” than they had applied to their HIP control.  

“While the defendants contend that Commerce officials arrived at conflicting
interpretations of ECCN 1312A, the vast majority of those interpretations were
not public,” the court said.  Nothing in past rulings on government interpretations
of statutes “suggests that such non-public statements may create the kind of
confusion that supports a due process violation,” stated Dyk, who was joined in
the ruling by Circuit Court Judges Jeffrey Howard and Bruce Selya.

The decision warns exporters against relying on statements that BIS officials make at public
meetings.  “We do not think that informal statements made at industry seminars are the types of
interpretations on which the defendants may properly rely, particularly because, as noted
earlier, there was a formal process by which the defendants could have sought an advisory
opinion from Commerce’s Bureau of Industry and Security regarding whether their control
panel was subject to regulation and, if so, its appropriate ECCN classification,” Dyk wrote.

The appellate court remanded the case to the district court for consideration, based on its
ruling, of the defendants’ motion for a new trial.  The defendants, however, are expected to
seek an en banc review of the appellate decision before the entire First Circuit Court.  If the
case is remanded, counsel for FMI expect Woodlock to grant the new trial. [Editor’s Note: A
free copy of the appellate court ruling will be sent to WTTL subscribers on request.]

INDUSTRY FACES DEFENSE OPPOSITION TO CHANGES IN CAM ERA CONTROLS

A proposal made by the thermal imaging industry to get Wassenaar Arrangement support for
decontrolling certain low-level night vision cameras got a cool reception from the chief
licensing officer of the Defense Technology Security Administration (DTSA) Oct. 26.  Despite
the reaction from Michael Laychak, chief of DTSA’s dual-use licensing division, the BIS
Sensors and Instrumentation Technical Advisory Committee voted unanimously to recommend
that BIS seek interagency approval to put the changes on the agenda for Wassenaar’s 2005
review of the multilateral control list.

The proposal would amend Wasssenaar item 6.A.3.b.4 so it would not control
imaging cameras that can’t have magnifier attachments added and have an
instantaneous field of view greater than or equal to 1.4 mrad.  “This proposal
seeks to maintain control of cameras with long-range performance and thus, most
military utility, while removing controls on some well-established commercial
applications in industrial thermography and firefighting,” the proposal explained.

While saying this was the first time he had seen the proposal, Laychak told the TAC that DTSA
“is not inclined to support any decontrol.”  He said DTSA has been moving a large volume of
night vision licenses more quickly than before and wants to find ways to improve the process
further.  DTSA is willing “to look at other ways to get a win-win solution,” he said.  Laychak
acknowledged the need to keep the U.S. industry competitive in order to survive.  “There are
other ways than decontrol to maintain the viability of the industry,” he assert.

The TAC’s proposal comes as Wassenaar is still deadlocked over proposals to extend controls
on focal plane arrays using amorphous silicon.  The issue was addressed but not resolved by a
Wassenaar experts group that met at the end of September and into October.  The group will
hold another meeting on the issue in the coming weeks in hopes of completing a proposal in
time for the regime’s annual plenary meeting in December (see WTTL, June 14, page 3).

BIS Deputy Assistant Secretary Matthew Borman told the TAC that BIS received 10% more
license applications for thermal imaging products in the fiscal year that ended Sept. 30, 2004,
compared to the year before, handling 3,068 applications v. 2,780 in 2003.  Average processing 
time for those cases dropped to 40 days from 52, he noted.  While most of the applications 
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were for the export of only one or two cameras, others were for bulk shipments of 20,000 or
more.  As a result, BISers estimate that 350,000 to 400,000 thermal imaging products were
exported under licenses approved in 2004.  The large volume of exports caused one TAC
member to question the value of controls.  In the next five years, at the current rate of
shipments, there will be more than 2 million thermal imaging products distributed overseas, he
noted.  That number would suggest the equipment will be beyond control, he added.

BIS ADDS AUDIT REQUIREM ENT TO SETTLEM ENT AGREEM ENT

After requiring one exporter to adopt a new export management system as a condition for a
settlement agreement to settle export control violation charges, BIS has now added an audit
requirement to a settlement with another firm (see WTTL, Oct. 25, page 1).  As part of a
settlement with BIS announced Oct. 28, OSPECA Logistics Management of Brownsville, Texas,
agreed to conduct an audit of its internal export compliance program and provide BIS a copy of
the results.  It also agreed to pay a $60,000 civil fine.

OSPECA agreed to conduct the audit between18 and 24 months after the BIS
order implementing the agreement.  “Said audit shall be in substantial compliance
with the Export Management System audit module, which is available on the BIS
website,” the agreement states.  A copy of the audit will be sent to the BIS field
office in Dallas no later than Oct. 11, 2006, it added.

BIS agreed to suspend and then waive $15,000 of the civil fine, if OSPECA remains in com-
pliance with export controls for a year.  The firm will be allowed to pay the balance of the fine
in three equal $15,000 payments stretching to September 2005.  OSPECA was charged for its
role in 12 shipments of hydrogen fluoride to Mexico without approved licenses.  Honeywell, as
part of a separate settlement last December, agreed to pay a $36,000 civil fine for its part in
the shipments (see WTTL, Jan. 5, page 4). 

*  *  *  BRIEFS *  *  *  

E X P O R T  E N F O R C E M E N T :  B IS  ap p lie d  suc ce sso r  l ia b il i ty  to  S ym m e tr ic o m  o f S an  Jo se , C a lif . ,  fo r
exp o r ts  o f  f i rm,  D atum , Inc . ,  i t  acq u ired  in  20 0 2 .   Symm etr ico m  wil l  pa y $3 5 ,5 0 0  c iv i l  f ine  fo r  D atum
expor ts  o f  ces ium frequency s tanda rd  equ ipm en t to  M alaysia  withou t l icense  and  ovenized  qua rtz  c rys ta l
osc i l la to r  to  Ind ian  o rgan iza tion  tha t was on  B IS  E n ti ty  L is t  w ithou t l icense .

F S C /E T I:  A fte r  P re sid e nt  B ush  q uie tly  s igne d  J O B S  A ct to  re vo ke  a nd  re p la ce  F S C /E T I  ta x ru le s O c t.  2 2 ,
E U  T rad e  C om m iss io ner  P asca l  Lam y O c t.  25  sa id  he  wo uld  reco m m end  to  E U  C o unc il  to  l i f t  E U
sanct io ns  o n  U .S.  exp o r ts .   A t sam e t im e,  E U  wi ll  ask  W T O  to  rev iew  JO B S b il l  to  m ake sure  p ro vis io ns ,
esp ec ia l ly  grand fa the red  and  phased  out  ru les ,  a re  no t  inco m p at ib le  w ith  W T O  req uirem en ts .

O FA C : Ad ded  to  $6 .5  m il l ion  in  fines i t  p rev iously agreed  to  pay to  se tt le  c r imina l and  c iv il  cha rges
re la te d  to  i l le ga l exp o r ts  o f c ryo ge nic  p um p s to  I ra n,  E b a ra  In te rna tio na l a lso  ha s agre ed  to  p ay $ 4 4 ,0 0 0
c iv il  f ine  to  O FA C  to  se tt le  cha rges o f  fac il i ta t ing  trade  with  Iran  (see  W T T L ,  Sep t .  27 ,  pa ge  1 ) .

U R U G U A Y : U .S .  and  U rugua y s igne d  B ila te ra l Inve stm e nt T re aty O c t.  2 5 .

T R A D E  P E O P LE : W il liam  C lem ents ,  fo rm er in te rna t iona l  trad e  co unse l  fo r  G E ,  has  b eco m e partne r  in
D .C .  law  o ffice  o f  Fo ley &  Lardne r . . . .R ichard  C up it t ,  fo rmer  spec ia l  adv iso r  to  B IS  U nder  Sec re ta ry K en
Jus ter ,  has  bec o m e senio r  co nsul tan t  wi th  D .C .  exp o r t  co nt ro l  co nsul ts  M K  T ec hno lo gy.  C up it t  is  a lso
scho la r-in -re sidence  a t Am erican U n ive rs i ty’s  Schoo l  o f  In te rna tiona l Se rv ice .

S U N S E T  R E V IE W S : IT C  v o te d  6 -0  o n  d e te rm ina tio n  O c t.  2 8  tha t re vo king  curre nt  an tid um p ing  o rd e r  o n
na tura l b r is t le  p a in t  b rushe s fro m  C h ina  w o uld  l ike ly le ad  to  re ne we d  in jury to  U .S .  ind ustry.   O n  O c t.  1 8 ,
co m m issio n  de c id ed  tha t  l i f t ing  dum p ing  ord er  on  p rese rved  m ushro o m s from  C hile ,  C hina ,  Ind ia  and
Ind o nesia  wo uld  l ike ly lead  to  renewed  injury to  do m est ic  ind ustry.

L IB Y A : V enue  fo r  f i rs t  U .S .-Libyan  E co no m ic  Sum m it  sched uled  fo r  D ec .  6 -7  ha s  m o ved  to  C o rin thia
H o te l in  T r ip o li ,  L ib ya , fro m  G e ne va .  D e ta ils  o n  v isa  a nd  tra ve l a r ra nge m ents  ca n b e  o b ta ine d  fro m
sum m it  sp onso r ,  T he  C W C  G ro up , a t  www.thecwcgro up .co m o r p mo rr is@ thecwcgro up .co m.

http://www.thecwcgroup.com
mailto:pmorris@thecwcgroup.com.
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