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BIS ESTABLISHES “FOREIGN NATIONAL REVIEW” PROCESS

The Bureau of Industry and Security (BIS) issued final rules in the Federal Register Nov. 5 to
amend its deemed export requirements to give pre-cleared foreign nationals easier access to
technology for the development and production of certain computers and microprocessors.  The
regulations create a process known as the Foreign National Review (FNR) under which BIS will
conduct a background check of individual foreign nationals and grant those who pass muster
eligibility to have access to these technologies under License Exceptions CIV and CTP.

The new regulations are limited only to the application of the deemed export
requirements because the U.S. must wait until it passes a “global test” and gets
multilateral agreement in the Wassenaar Arrangement to change controls for
technology leaving the country.  Those broader changes are on the agenda for
Wassenaar’s annual plenary meeting in December.

The final rule will allow access to higher levels of computer technology than BIS’ original
proposal.  Foreign nationals from Tier 1 countries and 22 close U.S. allies will have access in
the U.S. to technology for computers operating up to 190,000 million theoretical operations per
second (MTOPS) under License Exception CTP.  BIS originally proposed a 150,000 MTOPS
limit.  Nationals of Tier 3 countries who clear the FNR hurdle will have CTP access to
technology for computers operating up to 75,000 MTOPS (see WTTL, July 26, page 2).

License Exception CIV for microprocessor technology will be available for foreign nationals
from D:1 countries after they have passed a FNR.  “Exporters who have current licenses for
deemed exports of such technology to Country Group D:1 foreign nationals that become eligible
for License Exception CIV are no longer bound by conditions on their licenses,” BIS declared. 

CIT JUDGE TELLS ITC TO REFINE “LIKELINESS” DEFINITION IN SUNSET REVIEWS

Court of International Trade (CIT) Judge Donald Pogue Oct 27  told the International Trade
Commission (ITC) to clarify its definition of “likeliness” to support its “sunset review” finding
that imports of standard, line and pressure (SLP) pipe from four countries would hurt U.S.
industry if the current antidumping order on the products were terminated.  

In Siderca v. U.S. (Slip Op. 04-133), Pogue said the ITC had not made it clear whether the
word “likely” means “possible,” “probable,” or “more likely than not.”  The ITC’s “use of an
incorrect standard in contemporaneous reviews, the ITC’s confused arguments regarding the
standard it used in this review, and the failure of the Commission’s views to identify the 
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standard used in this review all render the determination unclear on this issue,” Pogue stated. 
“It therefore cannot be sustained as in accordance with law,” he declared.  The judge supported
the Commission’s decision on cumulation in the case but said its “determination that material
injury is likely to reoccur in the event of revocation is neither in accordance with law nor
supported by substantial evidence.”  On remand, the ITC should also explain why it “found that
the SLP industry’s newfound strength did not suffice to defeat a finding of likelihood of
material injury,” Pogue ruled.

ELECTION GIVES BIG BOOST TO BUSH FREE TRADE AGENDA

With slightly larger Republican majorities in the House and Senate after the Nov. 2 elections,
President Bush will start his second term in January with a stronger mandate to pursue the same
free trade agenda he has advocated for the past four years.  This will mean a continued focus
on completing Doha Round negotiations in the World Trade Organization (WTO) by the end of
2006, while accelerating the pace of talks on bilateral free trade agreements (FTAs).  

Whether or not U.S. Trade Representative (USTR) Robert Zoellick stays on for a
second Bush administration, the marching orders for U.S. trade negotiators will
remain the same: more free trade deals with willing trade partners either on a
bilateral, regional or global basis.  Zoellick’s future has received less publicity
than some other Cabinet members.  While he has long aspired for the top job at
Treasury, he could stay on longer at USTR, if the Doha Round talks go well.

In a new term, the administration also will place increased emphasis on trade relations with
China and India, the two emerging markets that will dominate U.S. trade and international
economic policies for the next two decades and beyond.  The White House has sought closer
ties with both countries and has attempted to resolve trade disputes without confrontation.  It
will face pressure, however, from Congress to do something about the ballooning trade deficit
with China, the perception that Beijing is not living up to its WTO obligations and complaints
that the Chinese are holding down the value of their currency.  

EXPORT CONTROL POLICIES WILL REM AIN UNCHANGED

None of the results of presidential and congressional elections is expected to have any impact
on U.S. export control policies.  While the war on terrorism was a central campaign issue in
the presidential election, export controls were never part of that debate.  As a result, “no
seismic changes” in export control policy are likely, one Commerce source predicted.

The election, however, will give President Bush greater leverage to push for
reform and renewal of the lapsed Export Administration Act (EAA), if he chooses
to put that on his quickly filling up legislative agenda.  Having won reelection
partly because he is perceived as being strong on national defense, Bush could
use his enhanced stature to push an administration position on EAA.  

A study of EAA that the President’s Export Council subcommittee on export administration
(PECSEA) will undertake could be the starting point for a White House stand on the statute 
(see WTTL, Oct. 25, page 4).  Key committees in the House and Senate are likely to insist on
writing their own EAA bills, but the White House, as always, will play a major role in keeping
the measures from swinging too far toward tightening or loosening controls.  

“No bill will pass without a balance between national security and economic interests,” one
Commerce source noted. During his first press conference after the election, President Bush
Nov. 4 said he “earned capital in the campaign, political capital” and now he intends to spend
it.  Getting EAA through Congress in a form acceptable to the administration, the business
community and nationals security hawks will cost a lot of that capital.  The direction Congress
takes on EAA will depend greatly on how the Bush administration handles China.  While a 
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major goal of a new EAA would be to prevent the release of dual-use goods and technology to
terrorists, restraining China is a primary concern for many lawmakers.  

HEAVY SCHEDULE OF TRADE LEGISLATION AWAITS NEW CONGRESS

When the new Congress convenes in January it will face a long list of trade bills that will
provide an early test of how well President Bush’s free trade agenda plays among lawmakers. 
Congressional and business community sources foresee a mixed level of intensity in the trade
debates ahead.  Among the top legislative issues facing Congress next year are:

C A F T A :  T he  b iggest  f ight  fac ing the  incoming 109  Co ngress  wil l  be  ove r  approva l o f  the  U .S .-C en tra lth

A mer ican F ree  T rade  Agreemen t (C A FT A ).   T he  ba t t le  w il l  re semb le  p rev ious  s trugg les  to  enac t fa s t- track
leg is la t io n  in  20 0 2  and  ap p rove  C hina’s  p ermanent  norm al trade  re la t io ns  s ta tus  in  20 0 0 .   U nio ns  and
enviro nm entis ts  have  targe ted  C A FT A  for  d e fea t ,  w i th  the  H o use  be ing  the  m ain b a t t legro und .   O p p o nents
o f  the  dea l  say the  W hite  H ouse  is  20  to  30  vo te s  shy o f  the  numb er  needed  to  pas s i t  in  the  H ouse  even
with the  ad d ed  G O P  sea ts ,  and  f ind ing  D em o cra ts  to  back  i t  wi l l  be  ha rd er  than  ever .   

D ep end ing  on  when  the  W hite  H o use  send s  the  im p lem enting  leg is la t io n  to  C o ngress  and
ho w lo ng  i t  takes  the  ad m in is tra t io n  to  bu i ld  sup p o r t fo r  the  d ea l ,  the  d eb a te  co u ld  s ta r t
next  sp r ing .   T he  adm in is tra tion  may d rop  i ts  p lan  to  l ink  CA FT A  with  the  D om in ican
R epub lic  FT A  because  o f leg is la tion  the  D R  has  enac ted  to  imp ose  a  25%  tax  on  beverages
us ing  h igh-fruc to se  corn  syrup .   U .S .  trade  of fic ia ls  a re  sc ra tch ing  the ir  heads  wo nd er ing
why the  D R  wo uld  pa ss such  a  tax  a t  th is  t im e ,  know ing  i t  wo uld  de ra il  a  D R  FT A  ind efin -
i te ly .   U .S .  co rn  p ro d ucers  ha ve  m o unted  a  cam p aign  aga ins t  the  dea l  because  o f  the  tax .  

W T O :  U nd er  Sec t io n  12 5  of  the  U ruguay R o und  A greem ents  A ct ,  every five  years  a f te r  the  c rea t io n  of  the
W T O , any m em b er  o f  C o ngress  m ay  in trod uce  a  jo in t reso lu t io n  to  withd raw co ngress io na l  ap p rova l  o f  the
U ruguay R o und  A greem ent .   T h is  p ro v is ion  is  much  m isund ers too d  because  m any peo p le  think  i t  wo uld
fo rce  the  U .S .  to  withd raw from  the  W T O .  Co ngre ssio na l  sources  em p hasize  tha t  W T O  m em b ersh ip  wo uld
no t  be  a ffec ted  no r  wo uld  U .S .  trad e  law s imp lem enting  the  U ruguay R o und  A greem ent  be  changed ,  if
C o ngress  d id  enac t  a  reso lu t io n  of  withd raw from  the  agreem ent .   T he  t im e  c lo ck  fo r  ac tio n  s ta r ts  M arch  1
af ter  the  U ST R  sub m its  to  C o ngress  h is  annua l  rep or t  o n  the  b enef its  and  wo rkings  o f the  W T O .  C o ngress
then  has  90  da ys  to  pa ss the  reso lu t io n ,  which  canno t  be  b locked  in  co m m ittee .   T he  p resid en t  can  ve to  any
re so lu t io n  tha t is  p asse d , and  C o n gre ss  wo uld  ha ve  to  o ve rr id e  tha t ve to .

Ind ustry re p re se nta tive s in  W a shing to n  ha ve  l i t t le  d o ub t  tha t suc h a  re so lu t io n  wo uld  b e
de fea ted  easi ly ,  a s  was a  simi la r  re so lu tion  five  yea rs  ago .   N one the le ss ,  they say they
exp ec t  a  b igger  figh t  than  five  years  ago  be cause  o f  the  num b er  o f  W T O  disp u te -se tt lem ent
dec is ions  tha t have  gone  against  the  U .S .  and  because  trade  has  become  m ore  po la r ized
tha n the  la st  t im e  the  re so lu t io n  ca m e up .

R E N E W A L  O F  F A S T -T R A C K :  Sec tion  210 3  o f  the  T rade  Ac t  o f  200 2 ,  which  inc ludes the  fa s t- track
nego tia t ing  au tho r i ty  kno wn as  T rad e  P ro m o tio n A utho r i ty ,  says  tha t  au tho r i ty  exp ires  June  1 ,  2 0 0 5 ,  un less
the  p re sid en t  by M arch  1  subm its  a  rep o rt  to  C o ngre ss  req uest ing  ex tensio n  o f  the  fast - t rack  p ro ced ure s .  
T he  p re sid e nt’s  re q ue st  is  g ra nte d  a uto m a tic a l ly ,  ex te nd ing  T P A  unti l  June  1 ,  2 0 0 7 ,  un le ss  e i the r  ho use  o f
C o ngre ss  p asse s  a  re so lut io n  o f  d isap p ro va l  be fo re  June  30 .   

T h is  re so lu tion  must  go  th rough the  F inance  and  W ays and  M eans  Co mm ittees,  which  can
ki l l  i t  and  p ro b ab ly wil l .   T he  m easure  i t  i s  no t  sub jec t  to  a  p re sid en t ia l  ve to  because  fast-
track  is  a  p roce d ura l  restr ic t io n  C o ngress  has  im p o sed  o n  i tse lf .   T he  h igh  leg is la t ive
hurd le s m ake  i t  a lm o st  im p o ssib le  fo r  the  p re sid e nt’s  re q ue st  to  b e  d en ie d .  T he  tra d e
co m m unity is  s ti l l  tak ing  the  p o ten t ia l  f igh t  se r io us ly to  m in im ize  any  nega t ive  im p ac t  the
e ffo r t  to  b lock  renewa l might  have  on  the  trade  deba te .

N E W  F A R M  B I L L :  T he  2 0 0 2  Farm  B il l  isn ’t  up  fo r  renewa l un ti l  20 0 7 ,  bu t  C o ngress  is  l ike ly to  m o ve
e ar ly to  s ta r t  wo rk  o n  re ne wing  the  le gis la tio n  b y the  e nd  o f 2 0 0 6 .   T he  le gis la tio n ,  whic h d ic ta te s ho w
m uch C o ngre ss  sp end s annua l ly  o n  va r io us farm  sup po rt  p ro gram s and  sub sid ies ,  co u ld  be  a  m ajo r  veh ic le
fo r  imp lemen ting  the  ag ricu ltu re  dea ls  tha t come  ou t  o f  any fina l D oha  Ro und  ag reemen t.   Co ngress iona l
sources say lawmakers  wil l  want  the  Fa rm B il l  to  d ic ta te  the  f ina l manda te  fo r  U .S .  nego tia to r s  in  the  
ag ricu ltu re  ta lks  be fo re  the  W T O  nego tia tions  conclude .   In  add it ion  to  the  W T O  dea l,  the  measu re  may
a lso  ha ve  to  ad d re ss  a  W T O  d isp u te -se tt le m ent p ane l’s  ru l ing  aga ins t  the  U .S .  co tto n  p ro gra m .  T he  U .S .
has  ap p ea led  the  ru l ing ,  which  a lso  h i ts  the  m uch b ro ad er  farm  cred it  gua ran tee  p ro gram .   A s  im p o r tant  as  
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the  D o ha  R o und  agreem ent  wil l  be  to  the  leg is la t io n ,  co ngre ssio na l  sources  a lso  exp ec t  ma jo r  p re ssu re  to
cu t  fa rm  a id  as  p a r t  o f  an  exp ec ted  d r ive  to  cu t  spend ing  to  red uce  the  fed era l  bud ge t  de f ic i t .

OPPOSITE POLES OF TRADE WON’T RETURN TO CONGRESS

When the new109  Congress starts in January, two of the most prominent and most diametrical-th

ly opposed voices on trade won’t be there to add color and flavor to the coming battles over
trade legislation.  In one of the few loses for a sitting incumbent, free-trade advocate Rep.
Philip Crane (R-Ill.) lost his reelection bid, while self-admitting protectionist Sen. Ernest
Hollings (D-S.C.) will retire in December after 37 years in the Senate.

Crane, who has served in Congress since 1970, was among the first in Washington
to propose free trade deals with Latin America and Central America.  Although
his own party pass over him to selected Rep. Bill Thomas (R-Calif.) to chair the
Ways and Means Committee, Crane remained chairman of the trade subcommittee.

Hollings was a staunch and colorful opponent of trade legislation throughout his career. 
Although South Carolina became a magnet for foreign investment, especially for Germany, in
the 1990s, Hollings continued to fight to protect the shrinking textile industry of the state.  His
keen wit and sharp tongue often pierced the hypocrisy of trade supporters who would vote to
help big business interests but not the workers who lost their jobs to imports.

Retirements and lost elections also removed from Congress more than a dozen moderate
Democrats who supported trade legislation over the years.  A key loser in the House was Rep.
Charles Stenholm (D-Texas), ranking member of the House Agriculture Committee.  The Senate
will see the retirement of Sens. John Breaux (D-La.) and Bob Graham (D-Fla.).  The departure
of these lawmakers will make it harder for the Bush administration to find bipartisan support
for its trade bills and leave the harshest critics of trade on the Democratic side of the aisle.

CANADA WANTS NAFTA IM PROVED TO M AINTAIN PREFERENCES

Even before the Nov. 2 elections, Canadian officials began to send signals that they want an
improvement in U.S.-Canada trade relations to be major goal for the next four years.  In
particular, they want the U.S., Canada and Mexico to find ways to strengthen NAFTA without
totally reopening the trade pact.  The Canadians are putting their focus on improving NAFTA’s
rules of origin to increase the integration of the North American market to prevent the further
erosion of the accord’s benefits as the U.S. enters free trade deals with more countries.

NAFTA provides for changes in its rules of origin without reopening the accord,
Canadians point out.  With all three members facing pressure from mounting
imports from China, “it may well be to the advantage of all three to make North
America a more competitive and productive market,” one Canadian official said.

* *  *  BRIEFS *  *  *

SA FE  H A R B O R : R ep resen ta t ives  o f  m ajo r  expo r te r s ,  t r ade  asso c ia t io ns  and  lawyers g r il led  B IS  A ssis tan t
Secre ta ry fo r  E xp o rt  A d m inis t ra t ion  P e te r  L ich tenb aum  a t  N o v .  4  m ee t ing  on  agency’s  p ro p o sed  “sa fe
ha rbo r”  mechan ism and  new de fin it ion  o f  knowledge  (see  W T T L ,  O c t .  1 8 ,  page  1 ) .   P a r t ic ipan ts  rep o rted ly
vo iced  co ncerns  tha t  new ru les  wil l  inc rease  burd en  and  lega l  l iab i l i ty  on  exp o r te r s  while  no t  p ro v id ing
eno ugh p ro tec t io n  aga ins t  legal  ac t io ns .

W T O : Annua l repor t  on  antidump ing ac t ions  by memb ers  in  la s t  yea r  found  18  coun tr ie s  imp osed  52  new
fina l  dum p ing  m ea sures  aga ins t  exp o r ts  fro m  24  co un tr ies  o r  cus to m s ter r i to r ies .   “T his  rep resents  a
s ign ific an t  d ec line  fro m  the  1 1 4  m ea sure s im p o se d  d ur ing  the  c o rre sp o nd ing  p er io d  o f 2 0 0 3 ,”  W T O  no te d .

IT C : C o m m issio n  pub lished  new p roce d ura l  ru les  in  N o v.  5  F ed era l  R egis te r  fo r  respo nd ing  to  que s tio n-
na ire s in  d um p ing  and  co unte rva il ing  d uty inve st iga tio ns  and  se p ara te  p ro p o sa l to  am e nd  p o lic ie s fo r
hear ings ,  in  cam era  p ro ce ed ings  and  A P O s in  a lm o st  a l l  C o m m iss io n inves tiga t io ns .
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