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BIS ISSUES DENIAL ORDER ON LACHM AN AND FM I

The Bureau of Industry and Security (BIS) has dropped the other shoe in its long-running
prosecution of Walter Lachman and Fiber Materials, Inc. (FMI), placing them on the denied
parties list March 12  for the unlicensed export of hot isotopic presses to India.  Lachman and
FMI, along with Maurice Subilia, a former FMI executive, and Materials International, Inc.,
have been denied export licensing privileges until Nov. 18, 2015. 

Even though this case kicked around the federal courts from 1995 to 2005, BIS
decided the parties were not entitled to protest the orders (see WTTL, Nov. 28,
2005, page 1).   “Due to exceptional circumstances, this order is being issued
without prior notice or opportunity to respond,” BIS said in each denial order.

After a federal jury in 1995 convicted Lachman, Subilia and FMI on two counts of violating the
Export Administration Act, Boston U.S. District Court Judge Douglas Woodlock was troubled
by the verdict and spent eight years examining the government’s claim that the panel for the
isostatic press at issue met the “specially designed” criterion in the Export Administration
Regulations.   In 2003 he issued an order of acquittal notwithstanding verdict.  The government
appealed, and in November 2004, the First Circuit Court reversed his ruling. The appellate
court rejected the claim that the “specially designed” provisions were unconstitutionally vague
and agreed the government that specially designed can mean “capable of use with.”

After he was reversed by the appellate court, Woodlock on Nov. 18, 2005, sentenced Lachman
and Subilia to three years’ probation and a $250,000 fine each.  He ordered Lachman to spend
the first year of probation in home detention.  Because Subilia “testified untruthfully,”
according to Woodlock, he was ordered to spend the first six months of probation in a half-way
house and then one year in home detention.  Woodlock fined FMI $250,000 but imposed only a
special assessment of $400 on the forth defendant, Materials International.

LACK OF PROGRESS IN LABOR TALKS M AY RISK ACTION ON FTAs

An apparent stalemate in the talks between the USTR’s office and Congress on how to treat
labor rules in free trade agreements (FTAs) could prevent completion of a deal with Panama
before the March 31 deadline to get the agreement treated under fast-track legislative proced-
ures.   The delay in reaching an accord on labor raises speculation that Congress may have to
grant at least a short-term extension of fast-track beyond its July 1 expiration date.  An exten-
sion also may be needed to allow U.S.-Korea FTA talks to be completed and handled under the
expedited legislative process (see story page 3).  If the administration and congressional 
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Democrats can’t reach agreement on labor issues in FTAs in the next two weeks, the two sides
also will have to decide whether it is better to deal with the subject in the debate over ex-
tension of the current fast-track statute.  The same compromise on labor that will be needed for
pending FTAs is also likely to be added to new fast-track renewal legislation and the question
that is likely to arise is why negotiate twice on the same issue.

Although U.S. Trade Representative (USTR) Susan Schwab told lawmakers in
February that she wanted to work with them to find a compromise on the
treatment of labor rules in the FTAs, House Ways and Means trade subcommittee
chairman Sander Levin (D-Mich.) says there has not been much progress in those
talks.  “I think they are where they were a week or two ago,” Levin told reporters
March 15 in response to questions on the status of the talks.

“I think the best way to put it it’s been a restatement of positions,” he said.  “My hope remains
that this could be resolved by the end of the month,” Levin added. “It isn’t a matter of simply
finding some ground between one and twelve.  It’s agreeing on solid trade policy,” he said.

Ways and Means Chairman Charlie Rangel (D-N.Y.) gave a somewhat more upbeat assessment
when he spoke to the Washington International Trade Associations March 13.  “Where are we? 
We are almost to the point where we believe that we might be able to succeed in moderation
one way or another on the ILO,” he said.  Rangel said the labor issue is the toughest hurdle in
clearing the way for votes on the pending FTAs with Colombia, Peru and Panama.   “The ques-
tions of environment are not that important.  The questions of getting medicines, life-saving
savior medicines, we can overcome.  The question of our ports we could overcome,” he said.

Without commenting, Rangel quoted press reports that said the administration has offered to
include specific reference to International Labor Organization (ILO) standards in the FTAs with
the three Latin American countries as long as there is an exception for the U.S.   “The
newspapers say that I’ve been offered the acceptance of ILO with a parallel provision that said
it excludes the United States from any commitment to fulfill our laws or lack of laws that
relates to any item that’s in the ILO and not in American law.  That we insulate ourselves
against a lawsuit,” he noted.   But Rangel dismissed concerns that the U.S. would be sued by
any country because U.S. laws failed to meet ILO requirements.   Republicans oppose inclusion
of the ILO standards “not because they are afraid of lawsuits, but just because they just don’t
like unions,” Rangel declared.  

COTTON REM AINS POTENTIAL ROADBLOCK TO FINAL DOHA DEAL

Even if the major trade players in the Doha Round reach a deal on agriculture and industrial
tariffs, a final accord still may be held hostage to the complaints of four cotton producing
countries in Africa.  Known as the C-4, Benin, Burkina Faso, Mali and Chad, are getting
support for their call for the cutting of cotton subsidies and the dropping of cotton tariffs in
developed countries.  At a March 15-16 conference on cotton at the WTO in Geneva, African
nations joined in complaining about the lack of progress on cotton issues in the round and
saying that the promise of some $7 billion in aid for the region doesn’t satisfy the need for
changes in trade policies.

A new group called the C-36, which includes the C-4 and all cotton-producing
African countries, met to discuss “coherence” between aid and trade.  Participants
reportedly were upset with the lack of attendance of representatives from
developed countries.  Thirteen African ministers talked about cotton yet not one
minister from the North attended, one source told WTTL.  "Who is kidding
whom," he said.   

The U.S. didn’t discuss trade because it said the subject was against the single undertaking, one
source said.  The downside for African ministers at the meeting is they have to go home and
put a positive spin on the meeting rather than say nothing happened, a source noted.  The $7 
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billion in promised aid also seems to be creating some resentment among African nations. 
There is concern that the money would be funneled mostly to the C-4, one source noted.  The
Africans also complain that they have not seen the money that has been promised since 2004.
 

The conference also raised an issue that could get more attention in the Doha
negotiations – tariffs on biofuel imports such as ethanol and subsidies for
domestic production.   A shift to biofuel production could replace some cotton
production, participants noted.  At the same time, developing countries see the
potential for increased exports of biofuels, if countries such as the U.S. opened
their markets.

COM M ERCE WILLING TO ACCEPT CHANGES IN COUNTERVAILING DUTY LAW

Commerce has indicated that it is willing to accept changes in U.S. trade law to clarify the
application of the countervailing duty (CVD) rules to nonmarket economies (NME) and may be
ready to change its own CVD policy on NMEs before Congress acts.  Commerce Assistant
Secretary for Import Administration David Spooner March 15 told the House Ways and Means
trade subcommittee that Commerce believes it already has the authority to apply the CVD law
to NMEs. “There is no legal bar to Commerce’s application of the CVD law to non-market
economies, including China, and we will do so, as long as appropriate circumstances warrant
such application,” he testified.

The hearing addressed legislation (H.R. 1229) that would make that authority
explicit and add specific conditions for applying the CVD law to China.  “If
Congress would like to affirm Commerce’s authority, as proposed in section 2 of
H.R. 1229, we would welcome the opportunity to work with you,” he said.

Commerce may be able to head off the legislation if it decides to initiate a pending CVD peti-
tion against coated free sheet paper from China (see WTTL, Dec. 4, page 4).  The International
Trade Administration (ITA) asked for public comment on changing the policy it has followed
since the 1984 Federal Circuit ruling in Georgetown Steel, which gave the agency discretion not
to apply the CVD law to NMEs.  ITA in 1991 initiated two CVD cases against lugnuts and
ceiling fans from China but did not find a basis for applying the CVD rules, Spooner explained.

Spooner disagreed with critics who argue that applying the CVD law to NMEs would result in
“double counting” of subsidies if the same product were also subject to an antidumping order. 
Double counting is prohibited under World Trade Organization rules.  “Whether or not we
would face double counting should we apply CVD to China would be very fact intensive, case-
by-case,” he stated.  He suggested it wasn’t necessary to deal with this issue in legislation. 
“Commerce would prefer to wait until we had some hands-on experience should we apply CVD
to China before we crafted a legislative fix,” Spooner said.

If ITA doesn’t initiate a CVD case on coated paper, support is likely to grow for H.R. 1229. 
Trade subcommittee chairman Sander Levin (D-Mich.) told reporters he expects the bill to be
marked up by the full Ways and Means Committee when lawmakers return from their April 2-13
Easter/Passover recess.  “It is likely that it will come up after our return,” he said.  Levin also
said he thought the bill would then go quickly to the House floor for a vote.  “I think this can
stand on its own merits.  I don’t want to wait for an omnibus,” he said.  Levin said he doesn’t
intend to merge H.R. 1229 with other legislation (H.R. 782) which would declare currency
manipulation to be countervailable.  Ways and Means and the House Financial Services
Committee will hold a joint hearing on H.R. 782, he said.

KOREAN TALKS COULD M ISS M ARCH 31  DEADLINE DESPITE HIGH HOPES

Although Assistant USTR Wendy Cutler gave an upbeat assessment March 16 on the chances
for completing a U.S.-Korea Free Trade Agreement (KORUS) by the March 31 deadline before 
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the window closes on the use of the fast-track legislative process for considering the pact, the
lengthy list of unresolved issues in the talks may make that expectation unrealistic.  Cutler
admits she expects many sleepless nights in the next two weeks, especially starting March 26,
as negotiators and top trade officials rush to finish the accord in time to notify Congress.

Having completed the eighth round of talks in Korea the week of March 12,
Korea’s chief negotiator Kim is coming to Washington for another set of talks
March 19-21.  At the same time, Chief U.S. Agriculture Negotiator Richard
Crowder is heading to Seoul for talks on opening the Korean agriculture market,
especially for U.S. rice.

The last round completed work on three sections dealing with government procurement, customs
and competition.  Negotiators said they were close to agreement on sections dealing with
transparency, non-tariff barriers, telecommunications and e-commerce.  But the biggest and
toughest issues remain unresolved, raising the risk that the talks can’t be completed by March
31.  Among sections still awaiting agreement are those on agriculture, textiles, automobiles,
pharmaceuticals, and motion pictures (see WTTL, Feb. 26, page 1).

*  *  *  BRIEFS *  *  *

E X P O R T  E N FO R C E M E N T : IT T  C o rp o ra t ion’s  eng ineered  va lve  gro up  agreed  to  pay $2 6 ,40 0  c ivi l  f ine  in
se tt lemen t w ith  B IS  to  r eso lve  e ight  cha rges re la ted  to  expor t o f  l ined  va lves and  va lve  bo d ies  to  C h ina ,
Israe l,  Saud i Arab ia  and  T a iwan withou t approved  licenses .   F irm se lf  d isc losed  expor ts ,  which  i t  had
c la imed  were  e l igib le  fo r  L icense  E xcep t ion  N LR  (N o  L icense  R eq uired .)

M O R E  E X P O R T  E N FO R C E M E N T : B IS  has  im p o sed  $ 4 4 ,0 0 0  c iv i l  f ine  o n  E M D  C hem ica ls  o f  G ib b s to wn,
N .J . ,  to  se t t le  charges  tha t  i t  exp o r ted  hyd roflo r ic  ( s ic )  ac id  to  G uatem ala  o n  n ine  o ccass io ns  and  caus ing
reexp o rt  to  I ra n  o f  ind ustr ia l  p igm ents  by i ts  a ffi l ia te ,  M erck  K gaA  in G erm any.   E M D  vo lun tar i ly
d isc lo se d  a c t io ns  to  B IS .

O F A C : O F A C  re ac he d  se tt le m ent agre em e nt with  G uid a nt  C o rp o ra tio n ,  whic h is  no w  p a rt  o f B o sto n
Sc ien t if ic ,  unde r  which  co m p any  wil l  pa y $2 7 7 ,0 1 7  c iv i l  f ine  fo r  expo r ting  vascu la r  in te rven tio n  and
card iac  surgery d ev ices  to  I ra n  and  Ira q  from  20 0 0  to  20 0 4  witho ut  ap p ro ved  l icenses .   F irm  vo lun ta r i ly
d isc lo se d  e xp o r ts .   In  se p ara te  se tt le m ent,  V a ria n,  Inc .,  o n  b eha lf  o f tw o  o f i ts  sub sid ia rie s,  V a ria n A G  o f
Switze rland  and  V arian  D eu tsch land ,  G mb H . o f  G ermany,   agreed  to  pay $11 4 ,95 8  c iv il  f ine  fo r  un licensed
e xp o r ts  o f U .S .-o r ig in  so ftw are  to  I ra n and  I ra q  fro m  2 0 0 1  to  2 0 0 3 .   V a ria n m ad e  vo lun ta ry se lf-d isc lo se d .

A N D E A N  T R A D E  P R E FE R E N C E S:  D em o cra ts  in  H o use  p lan  to  m o ve  leg is la t io n  to  ex tend  A T P A  be yo nd
shor t  s ix -mo n th  ex tension  tha t Co ngress  approved  in  D ecemb er  (see  W T T L ,  D ec .  1 1 ,  p age  1 ) .   “W e
ob jec ted  to  wha t the  ma jo r i ty  d id  he re ,  a s  you ,  in  tying  the  ex tension  o f  the  A ndean T rade  P re fe rences  Ac t
to  the  FT A s,”  R ep .  Sand er  L evin (D -M ich .)  to ld  rep o rte rs  M arch  15 .   “W e op p o sed  i t .   So  we  a re  go ing  to
have  a  hea r ing  on  th is  in  the  near  fu tu re .   And  i t  is  my s trong  hop e  and  M r.  Rangel’s  s trong  hop e  tha t we
wil l  ex tend  these  p re ferences.   W e ob jec ted  to  the  co nd i t io na l i ty  on  them  in the  f irs t  p lace ,  so  we  want  to
un tie  the m .  I t ’s  no t  so und  tra d e  p o lic y,”  he  sa id .

A N T IB O Y C O T T : N issan  In te rna t iona l  T ransp o rt  U SA  o f  T o rrence ,  C a l i . ,  ha s  agreed  to  pay $6 ,00 0  c ivi l
f ine  in  ag reemen t with  B IS  to  se tt le  two  charges o f  v io la ting  antibo yco tt  regula tions  by cer t ifying  tha t
go o d s  i t  ca r r ied  were  no t  o f  I srae l i  o r ig in  and  fa i l ing  to  repo r t  rece ip t  o f  reque s t fo r  bo yco tt  in fo rma tio n .

C H IQ U IT A : B a nana  firm  agreed  to  pay $ 25  mil l io n  c iv i l  f ine  in  five  annua l  ins ta l lm ents  to  se t t le  O F A C
charges tha t i t  p rov ided  m oney to  C o lom bian  pa ramili ta ry g roups  tha t were  on  O FA C  lis t  o f  des igna ted
te rro r is ts .   F irm  sa id  paym ents  were  m ad e  to  p ro tec t  i ts  pe rso nne l  in  C o lom b ia .  [E d i to r ’ s  N o t e :  C o p y o f
in fo rma tio n  fi led  in  D .C .  U .S .  D is tr ic t  C o ur t aga ins t C hiq u ita  wil l  be  sen t  to  W T T L subscr ib ers  on  req ues t. ]  

SU N SE T : IT C  M arch  15  de te rmined  tha t U .S .  industry is  l ike ly to  face  renewed  in ju ry if  ant idump ing o rde r
o n  ca nne d  p ine ap p le  fro m  T ha ila nd  we re  l i f te d .

C H IN A : U ST R  Susan  Schwab  M arch  9  p ra ised  C h ina  fo r  te rmina ting  one  o f n ine  subsidy p rograms  tha t was
ta rge t o f  U .S .  comp la in t aga inst  Ch ina  a t  W T O  (see  W T T L ,  Feb .  5 ,  page  1 ) .   B e ij ing  te rmina ted  centra l
b ank p ro gram  tha t  a l lo wed  large  exp o r ters  to  take  ad vantage  o f lo ans  no t  avai lab le  to  o the r  co m p an ies .
“T his  is  we lc o m e m o ve  b y C h ina ,”  S chw ab  sa id .
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