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HARBOR M AINTENANCE TAX STILL FUELING LAW SUITS

Legal battles over the now-unconstitutional Harbor Maintenance Tax (HMT) still straggle
through the courts, with the most recent case rejecting how Customs has ruled on requests for
reliquidation.  In granting a summary judgment request Nov. 20 for Esso Standard Oil Co. of
Puerto Rico, Court of International Trade Chief Judge Jane Restani chided Customs for failing
to update the software in the Automated Broker Interface (ABI) and for letting the ABI con-
tinue to collect the HMT even after it was ruled unconstitutional (Slip Op.  07-0171).

Esso claimed Customs illegally collected the HMT on cargo shipped between two
U.S. insular possessions and incorrectly rejected its request for reliquidation and
a refund of payments.  Restani said she would withhold issuing a final order
pending resolution of other questions about Esso’s eligibility for a refund.

“This is simply a big mistake by both Customs and the importer in failing to note the change in
law and act accordingly,” Restani wrote.  “In this case, however, the onus must fall on Cus-
toms.  It is simply inexcusable for the master of the Customs laws to fail for almost a decade to
amend the applicable regulation that governs the conduct of port officials in collecting HMT
and to continue to authorize incorrect software,” she declared.   “This is exactly the type of
non-arguable blunder Section 1520(c) should be allowed to fix,” she added. 

PRESSURE PUT ON TAIWAN TO UNBLOCK WTO APPOINTM ENTS

World Trade Organization (WTO) countries are putting pressure on Taiwan to stop blocking the
appointment of a Chinese lawyer to the WTO Appellate Body (AB).  An informal “heads of
delegation” meeting in Geneva Nov. 23 failed to get Taipei to lift the objections that lead to
adjournment of a Nov. 19 meeting of the Dispute-Settlement Body (DSD) where the candidates
for the AB vacancies were to be approved (see WTTL, Oct. 8, page 3).   The DSB agenda called
for approval of four candidates for the AB: China’s Zhang Yuejiao, Jennifer Hillman of the
U.S., Lilia Bautista of the Philippines and Shotaro Oshima of Japan.

Taiwan objects to Zhang’s appointment because of concerns about her impartiality.  A U.S.
statement said Washington was confident that the impartiality of Appellate Body members has
been established and will continue.  WTO procedures ensure impartiality, the U.S. said.  “It's
still not solved," said European Union (EU) Ambassador Eckart Guth after the Nov. 23 meeting.
Unanimous support was voiced to keep the appointment of the AB panelists on the DSB agenda
and to solve the differences as quickly as possible, Guth said.  “Everybody urged Chinese Taipei
to find a solution," he reported.  WTO members see the problem as “posing some very serious, 

www.WTTLonline.com

A Weekly Report for Business Executives on U.S. Trade Policies, Negotiations, Legislation, Export Controls and Trade Laws

Editor & Publisher: Samuel M. Gilston ! P.O. Box 5325, Rockville, MD 20848-5325 ! Phone: 301-570-4544 Fax 301-570-4545

Copyright © 2007 Gilston-Kalin Communications,
LLC.  All rights reserved.  Reproduction, copying,
electronic retransmission or entry to database
without written permission of the publisher is
prohibited by law.

Published weekly 50 times a year except last week in
August and December.  Subscription in print or by    
e-mail is $647 a year.  Combo subscription of print
and e-mail is $747.  Additional print copies mailed
with full-price subscription are $100 each.    
Circulation Manager: Elayne F. Gilston



Page 2                    Washington Tarif f  & Trade Letter       November 26 ,  20 0 7

extremely serious, challenges to a system that is really the cornerstone of this organization,”
said Australian Ambassador Bruce Gosper, who chairs the DSB.  “I, as chairman, have to say
I'm extremely concerned that if this situation persists much longer, then we will have a crisis in
this organization,” he added.  Gosper said he will continue consultations with Taiwanese offi-
cials and other delegations and will provide an update on his consultations by Nov 26 or 27.

More than 30 heads of delegation said Taiwan urgently needed to remove its
objection so the DSB could reconvene with a full agenda, another trade official
noted.   Except for Taiwan, other WTO countries had full confidence in the
selection process, the official said.  Taiwan told the meeting it has been “trying
hard” to find a solution, he said.  

“Obviously, something has to give,” said Ujal Singh Bhatia, India's Ambassador. “It 's a systemic
issue, really,” Bhatia said.  “There's a crisis of confidence already,” said another trade official. 
The first functional crisis may happen after the first two appellate body judges retire on Dec.10. 
Two more members of the Appellate Body will step down on May 31, 2008.

ITC’s COATED PAPER RULING IS REM INDER OF INJURY CHALLENGE

With its Nov. 20 final negative ruling on coated sheet paper from China, Indonesia and Korea,
the International Trade Commission (ITC) sent a reminder that the antidumping and countervail-
ing duty (CVD) law is a two-prong process that requires a finding of injury to U.S. industry as
well as dumping and subsidies.  The inability of domestic firms to show injury from either
dumped or subsidized imports has been one of the main reasons new antidumping and CVD
cases fell to historic low levels in 2005 and 2006 (see WTTL, April 2, page 1).

The CVD case against coated paper from China was supposed to be a landmark in
the Commerce Department’s application of the countervailing duty law.  The
department’s decision to change 23 years of trade policy and apply the CVD law
to China awakened dreams among some trade lawyers of a return to the golden
days of trade litigation after a long drought.  Seven new CVD cases against
imports from China have been filed in 2007.

The ITC’s 5-1 vote that the U.S. paper industry has not been hurt by imports from the three
countries isn’t likely to chill those dreams, contends Donald Cameron of Troutman Sanders,
which represented Korean exporters in the paper case.  But it isn’t enough just to blame Chinese
imports for an industry’s problems, there is still a need to have compelling data, he says.   “You
really do have to prove your case that there is injury to the U.S. industry,” Cameron argues.   

Although the CVD case against Chinese imports drew the most publicity, Korea was the larger
supplier of the paper covered in the cases.  The respondents apparently succeeded in proving to
the ITC that there is attenuated competition in the paper supply industry.  They had argued that
the U.S. paper industry mainly produces paper in large rolls used on Web presses and that rolled
paper doesn’t compete directly with sheet paper which is used on different types of printing
equipment.  Lawyers for Chinese, Korean and Indonesian producers also claimed the U.S. paper
industry’s key economic indicators are improving, including prices, sales and profits.

COURT CLARIFIES M EANING OF “AFFILIATE” IN TRADE CASES

The term “affiliate” under trade law cannot be applied to a foreign company that acts as its own
importer of record in the U.S., the Court of Appeals for the Federal Circuit (CAFC) ruled Nov.
20 (case no. 2007-1011).  It reversed and remanded a Court of International Trade (CIT) ruling
that said Commerce was authorized to consider the U.S. operations of Agro Dutch Industries to
be an affiliate of the parent company in a duty-absorption inquiry as part of the fourth admini-
strative review of a dumping order on mushrooms.  The CAFC said the definition of “affiliate” 
in 19 U.S.C. Section 1675(a)(4) is not ambiguous and subject to interpretation as Commerce 
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claims.  “If a foreign exporter or producer can be ‘affiliated’ with itself, however, the statute’s
distinction between the two categories of sales would be eliminated,” the CAFC ruled.  “Agro’s
interpretation of ‘affiliated’ in Section 1675(a)(4) is consistent with the definition of ‘affiliated’
given in Section 1677(33), as well as with the use of that term in both common parlance and
elsewhere in the antidumping statute, whereas Commerce’s proposed reading is in conflict with
each of these guideposts to statutory interpretation,” the court declared.

The court, however, cautioned that its ruling doesn’t bar Commerce from examin-
ing each case individually in duty-absorption reviews.  “In sum, then, our holding
today that Commerce was not authorized to conduct an absorption inquiry as part
of the fourth annual review of the Antidumping Order at issue here cannot be read
to permit Agro, or other foreign producers or exporters who act as their own im-
porters of record, to obtain an unjustified benefit or to undermine the enforcement
mechanisms of the antidumping laws,” the ruling stated.

WORLD BANK TRIES TO HELP DOHA WITH AID-FOR-TRADE

World Bank President Robert Zoellick, who helped launch the Doha Round when he was U.S.
trade representative in 2001, is using his new role at the Bank to give the multilateral trade
talks a boost.  In Geneva Nov. 19-20, Zoellick announced new World Bank Aid-for-Trade
commitments as well as expansion of the International Finance Corporation's  Global Trade
Finance Program (GTFP).  He told a press conference his goal was to “try to lend my further
support to move the Doha agenda forward.”

Any suggestion that the Aid-for-Trade program is being used to buy the support of
less developed countries for a Doha deal hits a raw nerve among WTO officials. 
“There is a strong and clear firewall between the trade negotiations and the Aid-
for-Trade initiative,” said WTO Director General Pascal Lamy in a November 16
online chat.  “There really couldn't be a trade off in practice between the two,
since the WTO is not a financing agency,” he said.   The World Bank, however,
wants the WTO to monitor the use of  Aid-for-Trade monies.

Integrating trade is the key to Aid-for-Trade, Zoellick said.  But “countries have to decide to
integrate it [trade] into their program,” he cautioned.  Aid-for-Trade assists developing countries
to improve their trade facilitation, including logistics, transport and supply chains.  The World
Bank has also provided training for trade and customs officials in these countries and helped
capacity building, particularly in low-income countries.  The Bank provided an estimated $3.1
billion a year to low income countries for trade programs from 2002 to 2005. 

The World Bank’s International Finance Corporation (IFC)  is expanding trade finance programs
for developing countries through the GTFP.  It will increase financing for export and import
credits in these countries and help them connect with larger international banks.  About $1.33
billion in credits have been supported in the two years since inception of the GTFP, Zoellick
said.  Another $2 billion in trade finance will be provided through the program during the next
four years, he announced. “We're going to try to have the number of banks covered to 260 and
increase the number of transactions five-fold to 4,000,” Zoellick said. 

WTO M EM BERS QUESTION U.S.  ALLOCATION OF FARM  SUBSIDIES

Several WTO members don’t think Washington has put its farm subsidies in the correct boxes,
raising the specter of more dispute-settlement cases being filed against the U.S. for violating its
permitted limits for agriculture aid.  At the Nov. 21 meeting of the regular WTO Agriculture
Committee, members questioned the notification the U.S. filed at the WTO Oct. 4 on farm sub-
sidies it paid from 2002 to 2005 and the allocation of those payments into Amber and Green 
Boxes (see WTTL, Oct. 8, page 4).  U.S. representatives at the meeting spent an hour respond-
ing to 50 written questions that had been submitted by Australia, Canada, the EU, Japan and 
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New Zealand on the U.S. farm aid.   The questions asked how the U.S. could justify putting
“decoupled income supports” into the Green Box as a non-trade distorting subsidy.  They also
challenged Washington’s description of counter-cyclical payments as “non-product specific,”
particularly in light of a WTO ruling against the U.S. on upland cotton.

The U.S. officials defended the allocation of direct payments into the Green Box,
claiming they are based on production and yield levels that are fixed and unchang-
ing for the life of the programs   They also argued that counter-cyclical payments
are not specific to products because they don’t require specific crops to be grown.  

ITA M UST DEFEND CHANGE FROM  PAST PRACTICE,  COURT RULES

Even though the International Trade Administration (ITA) has the discretion to interpret U.S.
antidumping and countervailing duty laws, it can’t change it practices without justifying the
change, Court of International Trade Judge Gregory Carmen ruled Nov. 20 (Slip Op. 07-0170). 
Huvis Corporation had challenged the ITA’s decision to use facts available in the fifth admin-
istrative review of the antidumping order on polyester staple fiber from Korea even though it the
agency had not done so in previous reviews.

“While Commerce may have the statutory discretion to apply facts available to a
respondent like Huvis, that discretion can be curbed in the face of a consistent
contrary agency practice,” Carmen declared (his emphasis).  “While Commerce has
not exclusively accepted cost of production data alone to test transfer price, the
history of the prior administrative reviews here establishes that Commerce has
repeatedly and regularly done so, and Huvis could ‘reasonably . . . expect adher-
ence to the’ particular agency action,” he added, quoting previous case law.  

*  *  *  BRIEFS *  *  *

IR A N : O FA C  N ov .  20  issued  adv ice  on  app l ica tion  o f  recen t bans on  trade  and  bank ing with  th ree  I ran ian
b anks,  B ank  M ellat ,  B ank  M ell i  and  B ank  Sad era t .   I t  warned  exp o rte rs :  “E ven  i f you  a re  ho ld ing  a  va l id
O FA C  license  au tho r iz ing  the  expor ta tion  o r  reexpo r ta tion  o f  agr icu ltu ra l  comm od it ie s ,  med ic ine  o r  med ica l
d ev ice s  to  I ran  o r  Sud an ,  as  o f  O ctob er  2 5 ,  2 0 0 7 ,  you a re  no  lo nger  p erm it ted  to  engage  in  any transac t io ns ,
d irec tly  o r  ind irec tly ,  w ith  any o f  the  above -l is ted  banks  (see  W T T L ,  O c t .  29 ,  pa ge  3 ) .

E X P O R T  E N FO R C E M E N T : Canb erra  A lbuq uerq ue  o f  A lbuq uerq ue ,  N .M .,  has  agreed  to  pay $3 3 ,00 0  c ivi l
f ine  to  se t t le  two  B IS  charges o f  expo rt ing  the rm al  im aging  cam eras  to  G erm any witho ut  ap p ro ved  l icense .  
F irm  ne ithe r  ad m itted  no r  den ied  agency charges .

M O R E  E X P O R T  E N F O R C E M E N T : B IS  im p o se d  $ 1 1 0 ,0 0 0  c iv i l  f ine  o n  H a m b urge r W o o le n C o m p a ny o f
N ew H yd e  P ark ,  N .Y .,  fo r  20  a l leged  v io la t io ns  t ied  to  exp o r t o f  res tra in t  de v ices  to  E ngland  and  G ermany
w itho ut  l ic ense s.   A ge nc y c i te d  1 0  exp o r ts  and  1 0  fa lse  S E D  sta te m ents .   B IS  susp e nd e d  $ 8 0 ,0 0 0  o f fine  fo r
yea r  and  wil l  wa ive  ba lance  if  f i rm  s tays  in  com pliance .   In  add it ion ,  H amb urge r is  be ing a llowed  to  pay
fine  in  2 4  eq ua l  m o nthly paym en ts  o f  $1 ,25 0  each .   F irm  ne ithe r  ad m itted  no r  den ied  B IS  charges .

M O R E  E X P O R T  E N FO R C E M E N T : A lleged  fa i lure  to  m ainta in  exp o r t  co nt ro l  do cum en ts ,  inc lud ing  no tes ,
co r re spo ndence  and  financ ia l  reco rds ,  fo r  expor t o f  mach ine  too ls  to  I srae l cos t  H ard inge ,  Inc .,  o f  E lmira ,
N .Y .,  $3 ,00 0  c iv il  f ine  in  se tt lemen t w ith  B IS .   F irm ne ithe r  admitted  no r  den ied  agency’s  s ingle  cha rge .

C O M M E R C E : P re sid en t  B ush  ha s  no m ina ted  IT A  D ep uty Assis tan t  Secre ta ry fo r  S e rv ices  A na  G uevara  to
b e  U .S .  a lte rna tive  execu t ive  d irec to r  to  W o r ld  B ank .

C H E M IC A L  C O N V E N T IO N :  B IS  in  N o v.  1 5  F ed e ra l R e gis te r  aske d  fo r  p ub lic  c o m m ent o n  whe the r  U .S .
chemica l,  b io techno logy,  and  pha rmaceu tica l f i rms  are  s ignificantly  harmed  by l imi ta tions  o f  Chemica l
W ea p o ns  C o nven tio n  o n acc ess  to  and  p ro d uc tio n  o f Sched ule  1  chem ica ls .

JA P A N : U .S .  and  Japan  N o v.  21  sa id  they ha ve  co m p le ted  f ina l  s tep s  to  imp lem ent  ag reem ent  reached  in
Februa ry 200 7  to  fac il i ta te  trade  in  te lecomm unica tions  equ ipm en t and  p rov ide  mutua l recognit ion  o f  each
o the r’s  ce r t i f ica t ion  bo d ies .   U .S .-Jap an  A greem ent  on  M utua l  Reco gni t io n  o f  the  R esu l ts  o f  Co nfo rm ity
A sse ssm e nt P ro c ed ure s fo r  te le co m m u nic at io ns  eq u ip m e nt wil l  go  in to  e ffe c t  o n  Ja n.  1 ,  2 0 0 8 .
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Thailand, Indonesia, Brazil, Argentina, Singapore and Mexico.  Mr. Lombardo has performed internal
FCPA investigations, due diligence, and training for clients in the oil and gas, beverage and automotive
industries. 
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Stephanie Fleischman Cherny is an associate in Skadden's Washington, D.C. Litigation and
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in federal and state courts.
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Elizabeth Billhimer is an associate in Skadden's Washington, D.C. Litigation and Government
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companies in government enforcement actions.  Ms. Billhimer has significant experience assist ing in
the management of FCPA investigations for large corporate clients with worldwide operations, involving
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