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BIS to Ease Licensing Rules for Night-V ision Cameras

A three-year effort by the thermal-imaging industry to ease controls on uncooled thermal-
imaging cameras (UTIC) is about to payoff, according to Bureau of Industry and Security (BIS)
officials who say a new rule lifting export licensing requirements for most of these cameras
will be published soon.  For some firms the move comes too late, with the U.S. industry having
already lost a large part of the market to foreign competitors, industry executives say.

The new “UTIC Rule”, as BIS staff are calling it, will end licensing requirements
for exports to U.S. allies, including NATO members, Japan and Australia.  The
change will eliminate the need for 30 to 40% of individual validated licenses now
being reviewed by BIS annually, agency staff say (see WTTL, March 23, page 2).

The change in the Export Administration Regulations (EAR), which has been approved by the
State and Defense departments, would apply to UTICs covered by Export Control Classification
Number (ECCN) 6A003.b.4.b and would remove the cameras from controls under Regional
Stability (RS) Column 1, BIS Acting Assistant Secretary for Export Administration Matt
Borman told the agency’s Sensors and Instrumentation Technical Advisory Committee (SITAC)
April 28.  “What this rule does after significant effort and time is get to the point where a
significant universe of commercial uncooled thermal-imaging cameras will be treated under the
RS-2 level of controls.  In other words, they can go to Europe and other major markets, Japan
and Australia, without a license but with a reporting requirement,” Borman explained.

While SITAC members applauded the new policy, they also expressed regret that change took
so long.  Stanley Kummer, vice president at L3 Communications, said the delay has “unfortun-
ately allowed international competition to grow.”  He noted the steady decline in export
licenses BIS handles for these products because of the loss of foreign markets and the shift of
production overseas.  “Because of resistance elsewhere in the government, what we were trying
to fix has gotten away from us,” Kummer said.

Kirk Opposes “Fear and Raw  Polit ics” In China Disputes

U.S. Trade Representative (USTR) Ron Kirk April 30 separated himself from trade critics who
have placed the blame on China for all of America’s trade problems, indicating his preference
to negotiate disputes with Beijing before filing formal complaints at the World Trade Organiza-
ion (WTO).  He also said he would be an advocate for allowing more Chinese investment in the
United States.  Kirk tried to discourage plans among some groups in the business community to 
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form a coalition to bring new complaints against China to avoid retaliation against any single
company.  Kirk, speaking to the Committee of 100, an association of Chinese-Americans, was
particularly forceful in supporting an open investment environment in the U.S. for China.

“It is our task then to operate in an environment in which we can use logic and
reason -- that we can use the factual strength of the relationship between the U.S.
and China -- to deal with what we know to some degree is just fear and raw
politics to prevent that relationship from being all that it could be,” Kirk said. 
“If I could be a part of that advocacy and part of the calming intellectual
influence, that is a path I would willingly undertake,” he said.

Kirk was responding to a question from former U.S. Ambassador to China Jim Sasser, who
noted the protest against the attempt by the Chinese oil company, CNOOC, to buy Unocal in
2005.  “In broad terms, I am uniquely suited in this office as trade representative to be an
advocate for a rules-based trading relationship,” Kirk said.  “If we carry that principle forward
in all elements, than we as a nation have to be mature enough to want to grant the same privi-
leges to any nation that we see as a partner and as an equal, which China very much is,” he
added.  “So whether we use the basic biblical philosophy that we do onto others as we would
have them do onto you or we use a principle based in law, to me it’s hard to argue against the
principle that what’s good for America’s business to invest around the world, that we would
want to close our borders and our shores to those who want to do the same,” Kirk declared.

Sasser also suggested that U.S. companies have been reluctant to file trade complaints against
China because of concerns that the Chinese would punish them.  He noted discussions in the
business community to form a coalition to bring such complaints so individual companies could
remain anonymous.  Kirk said there have been a number of cases where the U.S. has brought
complaints against China at the WTO without retribution.  “In every case where we have been
successful, I have to tell you, China has behaved in a very responsible way,” Kirk replied.

“I hope that before we go immediately to a litigious dispute-settlement path that some of those
businesses would give our office the opportunity to be engaged with them as we are beginning
to develop a longer track record, a longer history of being able to work with our counterparts in
China to see if we can resolve some of these directly,” Kirk said.  “We have a number of very
difficult issues with China, but we shouldn’t be quick to blame all of that [on China.],” he said. 

Kirk Faces Dilemma on Trade Enforcement

The Obama administration is trying hard to create the public perception that it is going to be
tougher on enforcement of U.S. trade agreements than previous administrations, but its actions,
so far, indicate that its enforcement strategy won’t be much different than its predecessors. 
The annual Special 301 report released April 30 on countries that are denying U.S. firms
adequate intellectual property rights (IPR) protection is an early example.  It shuffled the list
of countries placed on the Priority Watch List and Watch List but didn’t name any country a
Priority Foreign Country – a designation that could trigger a formal Section 301 investigation
and potential trade retaliation.

The concept of the Priority Watch List and Watch List was an artifice created
under USTR Carla Hills in the administration of President George H.W. Bush to
avoid the strict requirements of the Special 301 provisions in the 1988 Omnibus
Trade Act.  The 20th annual report just released continues the same approach
used by USTRs for 20 years.

In the latest report, the USTR elevated Canada to the Priority Watch List because of its alleged
laxness in border protections against counterfeit and pirated materials.  The report complains
that Canadian customs agents don’t have the authority to seize these items at the border.  The
report also says Ottawa has not fully implemented the World Intellectual Property Organization
(WIPO) internet treat to which it acceded in 1997.  The USTR also elevated Algeria and 
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Indonesia to the Priority Watch List, while removing South Korea from the Watch List.  This is
the first time in 20 years that Korea has not appeared on either list.  The USTR’s office said
Seoul has made “significant improvements” in the past year in IPR protection.  Nonetheless, it
said it will continue to monitor the ongoing problem of Internet piracy in Korea.

Earlier in the week, USTR General Counsel Tim Reif told the Cato Institute that his staff is
looking at all U.S. trade agreements and talking to business, unions, environmental groups and
U.S. Foreign Commercial Service officers to identify problems of “large magnitude and small
magnitude.”  He said his office will cull what it hears to determine if there is a legal case to
pursue.  Rather than seeking dispute-settlement, however, it will first enter into discussions
with the country involved.  “We are going to try to make sure there is a higher degree of confi-
dence that once an agreement is reached, that’s not the end of it,” Reif said.  “I think you will
see over a period of time that this administration will fulfill that commitment,” he offered.

Daniel Ikenson, director of Cato’s center for trade policy studies, said “it’s a
myth that we don’t enforce trade agreements.”  He said he is concerned about
legislative proposals that would put trade enforcement on “auto pilot” and take
away the discretion of the USTR to use other ways to resolve disputes.  

BIS Okays One More VEU for China

The hold on the approval of new Validated End Users (VEU) in China has been lifted.  BIS in
the April 30 Federal Register added Aviza Technology China to the five previously approved
VEUs.  Aviza will be allowed to receive license-free exports of items in Export Control Classi-
fication Numbers (ECCNs) 2B230, 3B001.c.1.a and 3B001.e.  BIS also listed the locations of
the firm’s factories, which will be eligible to obtain these items.  Approved sites are in
Shanghai, Beijing, and Chengdu.  The approval became possible after the agency reached an
agreement in January with China on procedures for conducting on-site audits of the compliance
records of VEU firms and to interview company employees (see WTTL, Jan. 19, page 1).

“The VEU program is an important initiative that promotes secure civilian high
technology trade and we are pleased to expand the program in China,” said Acting
BIS Under Secretary Daniel O. Hill.  “We look forward to more additions to the
VEU program in the coming months,” he said in a statement.  

In addition to naming Aviza a VEU, BIS said it has modified the items eligible to go without
license to existing VEU Applied Materials China, Ltd.  It has added ECCN 2B006.b.1.a, it
announced.  It also changed the name for existing VEU BHA Aerocomposite Parts Co., Ltd  to
Boeing Tianjin Composites Co. Ltd. and added to the list of items it can receive ECCN
2B001.b.2 (limited to machine tools with accuracies no better than (i.e., less than) 13 microns),
and replaces ECCN 2B001.e.1.a. with 2B001.e. under Eligible Items.  “ECCN 2B001.e.
encompasses all parameters of its subparagraphs,” BIS stated.

BIS Fines BJ Services $8 0 0 ,0 0 0  for Valve Exports 

In a settlement agreement reached April 14, BIS imposed a $800,000 civil fine on Houston’s 
BJ Services Company to resolve charges that the firm committed 67 violations of the Export
Administration Regulations (EAR) when it exported controlled valves to 11 countries without
required licenses from BIS.   The BIS charges were the result of a voluntary self-disclosure
(VSD) the company made regarding the alleged shipments.  The exports included valves, kits
and spare parts subject to Export Control Classification Number (ECCN) 2B350.  

Although the fine was high compared to most BIS settlements, it represented a deep discount
from the maximum fine the firm could have faced.  The discount appears to have been given
because the firm made a VSD.  The shipments, which occurred between March 2003 and July 
2007, went to Colombia, Kazakhstan, Kuwait, Libya, Mauritania, Mexico, Nigeria, Peru, Saudi
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Arabia, United Arab Emirates, and Venezuela.  Of the 67 charges in the BIS Charging Letter to
the firm, 33 involved unlicensed exports and 34 were additional charges of “acting with knowl-
edge of violation” in regard to those exports and others.

In a separate legal action, BJ Services has reported that it is in negotiations with
the Securities and Exchange Commission (SEC) and Justice Department to resolve
potential charges of violating the Foreign Corrupt Practices Act (FCPA).  “In
October 2004, we received a report from a whistleblower alleging that our Asia
Pacific Region Controller had misappropriated Company funds and that illegal
payments had been made to government officials in that region,” BJ Services
revealed in a 10-Q filing with the SEC in February.  

“Management and the Audit Committee of the Board of Directors conducted investigations of
these allegations, as well as questions that later arose whether illegal payments had been made
elsewhere.  As a result of the theft investigation, the Region Controller admitted to multiple
misappropriations and returned certain amounts to the Company.  His employment was
terminated in 2004,” the company reported. 

*  *  *  Briefs *  *  *

S E C T IO N  3 3 7 :  D iv id e d  C o u rt  o f A p p e als  fo r  F ed e ra l C irc uit  A p r i l  3 0  up he ld  IT C  ru l ing  tha t im p o r ts  o f
d rug ,  reco m b inan t  hum an e ryth ro p o ie t in  (E P O ),  b y H o ffmann-LaR o che  to  co nd uc t  new d rug  re sea rch  d id
no t  v io la te  p ro c ess  p a te nt  he ld  b y A m g en.   “W e  a ffirm  the  C o m m iss io n 's  ru l ing  tha t the  sa fe  ha rb o r
p rov ided  b y [sec tion ]  271 (e )(1 )  app lie s  in  p roceed ings  unde r  the  T a r iff  Ac t  re la ting  to  p rocess  pa ten ts ,  a s
wel l  a s  p ro d uc t  pa ten ts ,  fo r  im p o rted  p ro d uc t  tha t  is  used  fo r  exem p t  purp o ses ,”  i t  ru led .  

E X P O R T  E N FO R C E M E N T : Ro ya l  Canad ian  M o unted  P o l ice  (R C M P ) a rrested  M ahm o ud  Y ad egari ,
C anad ian  d ua l-na t io na l ,  A p r il  16 ,  on  cha rges  o f  v io la t ing  C anad a’s  C us to m s  A ct  and  the  E xp o r t Imp o r t
P ermits  Act  as  wel l as  U N  sanc t io ns  o n  nuc lear  trade  with  I ran .    RC M P  a lleged  he  a t tem p ted  to  p ro cure
a nd  exp o r t  i te m s kno w n as  “p re ssure  tra nsd uc ers ,”  w hic h ca n b e  use d  to  enr ic he d  ura nium  as  we ll  as  fo r
co m m erc ia l  purp o ses .   R C M P  sa id  i t  wo rked  with IC E  in invest iga t ion .  

C O LO M B IA : After  m ee t ing  M ay 1  o f  Co m m erce  Secre ta ry G ary L o cke  and  C o lom b ian  T rad e  M inis te r  L uis
G uil le rm o  P la ta ,  C o m m e rc e  s ta te m ent sa id :  “T he  S ec re ta ry and  M in is te r  P la ta  re affirm e d  the  c o m m itm e nt o f
b o th go vernm ents  to  m o ve  fo rward  on  p ro gre ss  to ward s the  U .S .-Co lom b ia  T rad e  P ro m o tion  A greem ent .”

ST A IN LE SS  ST E E L:  In  Fed era l  R egis te r  A p r i l  29 ,  IT A  issued  Sec tio n  12 9  dec is io n  to  im p lem ent W T O
ru ling  aga ins t  i ts  use  o f  ze ro ing  in  ini t ia l  an t idum p ing  invest iga t ion  o f  s ta in less  s tee l  she e t  and  s t r ip  in  co i ls
fro m  M exico .   B ased  on  rev ised  ca lcu la t ion  witho ut  ze ro ing ,  agency m o d if ied  dum p ing  m arg in o n  imp o rts
by T hyssenK rupp  M ex inox  S .A . from  30 .85 %  to  30 .69 %  (see  W T T L ,  M arch  30 ,  pa ge  4 ) .

A IR P O R T S: U ST R ’s o ffice  in  A p ri l  30  Fed era l  Regis ter  sa id  i t  d id  no t  id en t i fy  any co untry this  yea r  tha t  is
d enying  fa i r  market  op p o r tuni ties  to  U .S.  p ro d uc ts ,  sup p liers  o r  b id d ers  in  a i rpo r t  co ns t ruc t io n  p ro jec ts .

ZE R O IN G : W T O  co m p liance  pane l  A p r i l  24  ru led  tha t  U .S .  s t i l l  isn ’t  in  co m p liance  with  ea r l ie r  W T O
ruling  on  ze ro ing  in  case  fi led  by  Jap an .   “W e find  tha t  the  U nited  S ta tes  has fa i led  to  co m p ly with  the
recomm enda tions  and  rul ings  o f  the  D SB  regard ing the  U n ited  S ta te s’  ma in tenance  o f  zero ing p rocedures
cha l lenged  ‘as  such’  in  the  o r ig ina l  p ro ceed ings.   In  pa r t icu la r ,  we  f ind  tha t  the  U nited  S ta tes  has  fa i led  to
imp lem ent  the  D SB ’s reco m m end a t ions and  ru l ings in  the  co n tex t  o f  T -to -T  co m p ariso ns in  o r ig ina l  invest i -
ga tio ns  and  und e r any co m p a riso n  m etho d o lo gy in  p er io d ic  a nd  ne w sh ip p e r re vie ws,”  i t  ru le d .

O FA C :  V are l  H o ld ings ,  Inc . o f  D a lla s ,  T exas ,  agreed  to  pay $11 0 ,00 0  f ine  to  se tt le  cha rges tha t be tween
J une  2 0 0 5  and  June  2 0 0 6 ,  fo re ign  sub sid ia ry o f V a re l m ad e  1 1  un lic ense d  e xp o r ts  o f go o d s  in  whic h C u b a
o r  C u b an  na tio na ls  ha d  a n in te re st ,  O F A C  re p o rte d  M a y 1 .   V a re l m ad e  vo lun ta ri ly  d isc lo sure , i t  sa id .

O FF SE T S:  B IS  in  A p r il  29  Fed era l  R egis te r  p ro p o sed  rev is io ns  to  i ts  o ffse t  repo r ting  regu la t io ns  to  requ ire
m o re  de ta iled  in fo rma tio n  on  ind us try sec to rs  a ffec ted  by  these  dea ls .   P rop o sa l s tem s  from  in te rna l  B IS
rev iew and  recomm enda tions  in  2008  G A O  repor t  (see  W T T L ,  June  3 0 ,  20 0 8 ,  pa ge  4 ) .

U ST R : O ffice  m arked  i ts  o wn F irs t  10 0  D ays with re lease  high l igh t ing  i ts  ea r ly  ach ievem ents ,  inc lud ing  i ts
e ffo r ts  to  op en  op en ing  m arke ts  fo r  U .S .  bee f  to  C hi le ,  r ice  to  Jap an ,  marine  eq u ipm ent  to  E U , po ul t ry  to
Sr i  Lanka ,  and  co tto n  to  P eru .
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