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House Panel to Examine Domestic Sales of  Controlled Items

A House panel will hold a hearing June 4 to publicize what it considers to be a loophole in
U.S. export controls that allows sales of controlled dual-use and defense items to domestic
customers in the U.S. without confirming that they are legitimate businesses.  The hearing by
the House Energy and Commerce Committee’s oversight subcommittee will highlight an
investigation conducted by the Government Accountability Office (GAO), which set up phoney
front companies to buy a wide range of controlled products from U.S. manufacturers.

Committee Chairman Henry Waxman (D-Calif.) and subcommittee chairman Bart
Stupak (D-Mich.) have sent letters to several U.S. companies asking for
information on their export control compliance programs and particularly how
they make sure domestic customers won’t export controlled items without
approved licenses.  They also asked for data on sales and profits, especially for
controlled products.  The committee also wants briefings on these policies.

The hearing is expected to showcase the final GAO report, which is still confidential.  The
bogus GAO buyers acquired a wide range of controlled items.  Among the products reportedly
acquired were trigger spark gaps, oscilloscopes, body armor vests, power amplifiers, night
vision goggles, gryo chips and F-16 jet computers.  All of the sales were legal within the U.S.  

The hearing and GAO report come just as many exporters were starting to become optimistic
that Congress might be ready to support export control reform legislation (see WTTL, April 6,
page 3).  Waxman is a master of congressional publicity, so the hearing is likely to garner
broad attention and could trigger new calls for tougher regulation of controlled goods.

Obama Risks Split t ing Democrats Over Trade

There are growing signs that President Obama will have a tougher time than expected in win-
ning broad support within the Democratic Party for his moderate approach to trade.  The
progressive wing of the party and organized labor are voicing stronger opposition to his plans
to move forward with the Panama Free Trade Agreement, but also to his general approach to
trade, which they see as mimicking Bush administration policies.  While a majority of Demo-
crats were never expected to vote for the Panama accord, efforts to unite the opponents of the
deal are likely to make the White House cautious about moving forward quickly on trade initia-
tives (see story page 2).   In a May 20 letter to President Obama, Sen. Carl Levin (D-Mich.)
and Rep. Lloyd Doggett (D-Texas) complained that the U.S. has been in talks with Panama on a
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tax information exchange agreement (TIEA) since 2002 with no progress.  “Accordingly, we
strongly urge that the United States require Panama to sign a TIEA prior to entering into an
FTA, and that the implementation of any FTA should not take effect until Panama adopts
enabling legislation to amend Panama’s domestic laws to allow for sufficient transparency and
access to financial and corporate information,” they wrote. 

On May 21, the House Populist and Progressive caucuses and the House Trade
Working Group organized 55 lawmakers to sign a letter to Speaker Nancy Pelosi
(D-Calif.) repeating a call for the Panama pact to be renegotiated to address
remaining labor issues and tax-haven concerns.  “President Obama campaigned
effectively on changing the trade model and his message resonated with the
American people,” they told Pelosi.  “We believe the Panama FTA falls far short
of that commitment and it is not in the best interests of the American worker, our
economy, or our country,” the letter stated.

Organized labor is also becoming disenamored with the early signs it is seeing of Obama trade
policies, as well as statements being made by U.S. Trade Representative (USTR) Ron Kirk. 
“We don’t have a lot of evidence from his personnel or speech at Georgetown [University] that
things are going our way,” AFL-CIO Policy Director Thea Lee told WTTL.  “If this admini-
stration is going to have a different trade policy than the Bush administration, we don’t see it
in the headlines,” she said.  “This is a real problem for us,” Lee added.  

“There are some confidence building things they could do that they aren’t doing; China
currency was one,” she said, referring to Treasury’s decision not to name China a currency
manipulator.  Promises made by the administration to step up enforcement of trade agreements
is a move in the right direction, she acknowledged.  “But they have to do that before they start
giving speeches about how quickly they want to move all the FTAs,” Lee said.  Stronger
enforcement and Obama’s domestic agenda will help, if it’s done right, she indicated.  “If you
do better than George Bush, that’s not hard,” Lee stated.

Kirk gave one of those speeches May 18 to the U.S. Chamber of Commerce.  His broad state-
ment in support of completing work on pending FTAs and in Doha Round negotiations drew
favorable comments from business groups, including the Chamber, the National Foreign Trade
Council and the National Association of Manufacturers.  Those endorsements probably
underscore the concerns of progressives and unions.

India Expected to Take Fresh Look at  Doha Round Talks

In addition to waiting for the Obama administration to take office and set out its trade policy,
Doha Round negotiators have been waiting for elections in India to determine whether there
would be any shift in Indian policy toward the talks and if New Delhi would have more flexi-
bility to make a deal.  Prime Minister Manmohan Singh’s ruling Congress Party won a major
victory in the May elections, but Indian sources caution against expecting any significant
change in the country’s stand in the negotiations.  Other sources, however, say they expect
India to take a fresh look at the talks, especially if Commerce Minister Kamal Nath is replaced.

Singh’s victory should be “very reassuring” to the international community, one
Indian official told WTTL.  “It should give a boost to everyone psychologically,”
the source added.  Nonetheless, the “basic position of India will not change....the
essentials are not going to change,” the source added.  While there may be some
ability for India to give more in the manufacturing sector, it cannot change its
stand on agriculture.  “No democratic party, even with a big majority, can be seen
taking positions that would lead to more suicides of farmers,” the source said. 

Singh’s government does “have a little bit of policy space, but it’s a matter of having the right
package,” the source added.  Nath, meanwhile, was reappointed to Singh’s new cabinet May 22,
but at press time, there was no news on whether he would return to the commerce post or get a
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new job.  There are strong expectations that he will be replaced.  Another name mentioned in
Indian press reports as possible commerce minister is S.M. Krishna, the former chief minister
of Karnataka state, which includes Bangalore, one of India’s major trade and manufacturing
cities.  Nath had a rough relationship with former USTR Susan Schwab starting in 2006. 

Although the relationship warmed slightly, it took another nosedive after Schwab
essentially accused Nath of killing a possible Doha deal in July 2008.  The
tension between Nath and Schwab could be overstated, but a change in trade
spokesmen “may make things better,” one source said. Nath appeared to have
gotten off to a better relationship with new USTR Ron Kirk.  Nath wrote Kirk a
note of congratulations after Kirk took office and invited him to India.  Kirk
called Nath to thank him for his well wishes. 

Obama Will Delay Panama FTA Until Framew ork Issued

President Obama wants to wait until he has all his domestic and economic ducks in order be-
fore asking Congress to approve the U.S.-Panama Free Trade Agreement.  Assistant USTR
Everett Eissenstat put it more diplomatically in his May 21 testimony to the Senate Finance
Committee.  “The administration wants to make sure that any new trade agreements, including
with Panama, reflect this broader framework,” he said.  This broader framework includes a new
framework for trade that addresses labor and environment issues and trade-agreement enforce-
ment plus domestic policies that help Americans succeed in a dynamic economy, he said.  

Eissenstat didn’t elaborate on what those necessary domestic policies would be. 
Many observers expect they include health care and environment legislation, as
well as signs that the economic recovery and financial bailout programs are
making progress.   “The president looks forward to outlining this framework in
the very near future,” Eissenstat said.

The fact that Finance held a hearing on the accord drew cheers from the business community
and supporters of the pact in Congress.  Committee Chairman Max Baucus (D-Mont.) urged the
Obama administration to move quickly to bring the deal to Congress for a vote.  “I urge this
administration not to hesitate too long at this crossroads,” Baucus said. “The current Panaman-
ian government leaves office in a few short weeks.  And it is not clear that the next government
will go as far.  If we wait much longer, we may end up with a worse deal,” he stated.

Eissenstat tried to assure the committee that the incoming Panamanian government of president-
elect Ricardo Martinelli will support the FTA and continue to negotiations on a tax agreement 
addressing Panama’s bank secrecy rules and its status as a tax haven.   Eissenstat cited state-
ments from Panama’s incoming vice president, Juan Carlos Varela, who will also serve as
foreign affairs minister.  “We will be negotiating during this year a legally binding instrument
to facilitate the exchange of information related to tax matters based on the values and prin-
ciples of public international law and pursuant to Panama’s OECD commitments,” Varela said.

While Baucus and Ranking Republican Charles Grassley (R-Iowa) urged the president to move
quickly on the Panama deal, the hearing also heard concerns about remaining labor and tax-
haven issues that are likely to be the focus of opposition to the accord.  “We believe it is
premature for Congress to consider passing the U.S.-Panama Trade Promotion Agreement at this
time,” testified AFL-CIO Policy Director Thea Lee.  “The administration urgently needs to lay
out a coherent and principled overall international trade strategy before proceeding in haste to
implement a patchwork policy left over from the previous administration,” she said. 

BIS Trying to Ease Backlog of Waiver Requests

The Bureau of Industry and Security (BIS) is working on plans to cut the growing backlog of
requests for waivers from exporters seeking to export goods after they have learned about 
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previous violations of the Export Administration Regulations (EAR), Acting Assistant Secretary
for Export Administration Matt Borman told an American Conference Institute meeting May 10. 
Under EAR Prohibition 10, exporters are barred from dealing in an export that would involve a
known violation of the regulations.  When firms make voluntary self-disclosures (VSDs)
involving the discovery of past violations, that can prevent them from providing services or
replacement parts for the violative exports.  BIS regularly issues waivers to allow the continued
servicing and repair of these items.  

While most waiver requests can be handled expeditiously, the number coming in
has overwhelmed the office of exporter services, Borman said.  Office Director
Bernie Kritzer is now reorganizing the office to speed up review and approval of
the waivers.  The goal will be to bring the turnaround time for responding to
requests to a week or two, Borman said.  The criterion for approving a waiver
will be whether BIS would have licensed the violative export if a license
application had been submitted originally, he noted.

*  *  *  Briefs *  *  *

O C T G : IT C  by  6-0  vo te  M ay 2 2  m ad e  p re lim inary de te rmina t io n  tha t  im p o r ts  o f  a l leged ly dum p ed  and
sub sid ized  o i l  co untry tub u lar  go o d s fro m  C hina  m ay be  inju r ing  U .S .  ind ustry.

N IG H T  V IS IO N : B IS  in  M ay 22  Fed era l  Regis ter  issued  f ina l  ru le  am end ing  co n tro ls  on  unco o led  the rm al-
imag ing cameras  (see  W T T L ,M a y 4 ,  p age  1 ) .   N e w ru le s l i f t  l ic ensing  re q uire m ents  fo r  exp o r ts  to  m ajo r
U .S.  a l l ies  and  im p o se  ne w rep o r t ing  and  reexp o r t  req ui rem en ts .

IN T E G R A T E D  C IR C U IT S: B IS  M ay 22  re leased  rep o rt  into  ava i lab i l ity  o f  in tegra ted  c ircu i ts  in  U .S . ,
pa r ticu la r ly  to  m ee t de fense  requ iremen ts .   “O vera ll ,  comp an ies  repor ted  b road  capab il i ty  in  the  U n ited
Sta tes  to  m anufac ture  and  d es ign  bo th  co nventio na l  and  rad ia t io n  resis tan t  ICs  ac ross  a lm o s t a l l  techno lo gy
no d es,  m a ter ia ls ,  wa fer  s izes ,  and  dev ice  types.   B ased  on  p ro jec t ions thro ugh  20 1 1 ,  th is  co re  cap ab i l ity
re p o rte d ly wil l  b e  m ain ta ine d  d e sp ite  so m e  inc re ase s in  o utso urc ing  to  no n-U .S .  lo c at io ns ,”  re p o rt  s ta te d .

S O F T W O O D  L U M B E R : C IT  Jud ge  R ic ha rd  K .  E a to n  M a y 2 0  re je c te d  su i t  co n te st ing  d is tr ib u tio n  o f $ 5 0 0
m ill io n  to  m em b ers  o f  C o al i t io n  for  F ai r  Lum b er  Im p o r ts  und er  S o ftwo o d  Lum b er  A greem en t.   P la in i ffs ,
who  were  no t  mem b ers  o f  C o a l i t io n ,  c la im ed  they  were  en t i t led  to  share  o f  fund s .  C IT  do esn’t  have
jur isd ic tio n  to  d ec id e  issue , E a to n  ru le d  (s l ip  o p .  0 9 -4 8 ) .   “A s  s ta te d  p re vio usly,  p la in t iffs ’  so le  b a sis  fo r
invo king  the  ju r isd ic t io n  o f the  co ur t  is  tha t  the  SL A was nego tia ted  and  en te red  in to  pursuan t  to  19  U .S .C .
Se c t io n  24 1 1 (c) (1 ) (D ) .   B ecause  they  have  fa i led  to  m ee t  the ir  burden  of  p lead ing  fac ts  from  which  the
co ur t  co uld  co nc lud e  tha t  the  SLA  was  ind ee d  the  p ro d uc t  o f  24 1 1 ,  the  co ur t  canno t  acce p t  p la in t iffs ’
a rgumen t tha t i t  has  ju r isd ic tion  unde r  the  a r is ing  unde r  p rov is ions  o f  Sec tion  158 1( I) ,”  he  wro te .

ZE R O IN G : In  f ir s t  ru ling  on  ap p lica t io n  of  Se c t io n  12 3  of  the  U ruguay R o und  A greem ents  A ct  (U R A A ),
C IT  Jud ge  J ud ith  M . B a rz ila y M a y 1 8  d ism isse d  su i t  b y U nite d  S ta te s S te e l ,  A rc elo rm it ta l U S A , and  N uc o r
seek ing  to  overtu rn  IT A ’s change  in  re gu la t ions o n  ap p l ica t ion  o f  ze ro ing  in  an t idum p ing  dec is ions (s l ip
o p .  09 -4 5 ) .   P la in t iffs  c la im ed  change ,  which  b rought  U .S .  in to  co m p liance  wi th  W T O  ru ling  on  ze ro ing ,
v io la ted  Ad min is tra tive  P rocedure  Ac t .   “T he  cour t’s  dec is ion  here  shou ld  no t  be  read  to  suggest  tha t an
agency  ac tio n  unde r  Sec t io n  12 3  of  the  U R A A  is  free  from  jud ic ia l  rev iew,”  she  wro te  in  fo o tno te .   “I t
m ay b e  the  case  tha t ,  und er  cer ta in  fac ts  where  no ne  o f the  o the r  sub sec tio ns  o f Sec tio n  1 5 8 1  p ro vides  a
p la in tiff  w ith  adequa te  re lie f,  Sec tion  158 1( I)  w il l  be  the  mo st  appropr ia te  avenue  to  cha llenge  a  gene ra l
change  in  agency  p rac tice  as  i t  is  ad o p ted  by  the  U nited  S ta tes  in  a  Sec tio n  12 3  de te rmina t io n .   H o wever ,
b e ca use  the  re m ed y p ro v id e d  b y S ec tio n1 5 8 1 (c )  wil l  ad d re ss  the  re lie f so ught  b y P la in t iffs ,  the  fa c ts  o f
th is  ca se  d o  no t  p erm it  the  c o ur t  to  assum e  ju r isd ic tio n  und e r S ec tio n  1 5 8 1 (I ) ,”  B a rz ila y ru le d .

C U B A : S en .  M a x B a uc us  (D -M o nt.)  and  1 5  co -sp o nso rs  in tro d uc ed  b il l  M a y 2 0  to  ea se  tra ve l and  tra d e
re str ic t ions o n  C ub a  esp ec ia l ly  fo r  agr icu l ture  and  m ed ica l  p ro d uc t  sa les .  

A N G O LA : U .S .  and  A ngo la  M ay 19  s igned  T rad e  and  Investm ent  F ram ewo rk  Agreem ent  (T IF A ) tha t  wil l
p ro vide  a  fo rum  to  ad d ress  t rad e  i ssues  and  he lp  enhance  t rad e  and  inves tmen t re la t io ns .

E X P O R T  E N FO R C E M E N T : Jo sep h  P ique t ,  who  was co nvic ted  M arch  5  on  seven  co unts  o f  co nsp iracy to
evad e  the  A rm s E xp o rt  C o ntro l  Ac t ,  was sen tenced  M ay 15  to  60  m o nths  in  ja i l  b y fed era l  jud ge  in  M iam i.  
C o u rt  d o cum e nts  sho w ed  he  p urc ha se d  h igh-te ch ,  m il i ta ry-use  e le c tro n ic  c o m p o ne nts  fro m  N o r thro p
G rum m an  C o rp o ra t io n ,  then  shipp ed  i tem s to  H o ng  K o ng  and  P eo p le 's  R ep ub lic  o f  C hina  wi tho ut  fi r s t
o b ta in ing req ui red  exp o r t  l ice nses .
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