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NSC Issues Guidance to Speed Commodity Jurisdict ion Decisions

President Obama’s national security adviser, General Jim Jones, has issued new guidance aimed
at shortening the deadline for State to issue Commodity Jurisdiction (CJ) decisions and creating
an interagency process for resolving differences over CJ rulings.  “There is now a new set of
CJ procedural guidelines in place that General Jones signed about a month ago that compress
the timelines” for CJ decisions, Bureau of Industry and Security (BIS) Acting Assistant Secre-
tary Matthew Borman said July 28.  “There is a regular weekly meeting between the agencies at
a fairly senior level to look at CJs when there is still disagreement among the agencies,” he
told the BIS Sensors and Instrumentation Technical Advisory Committee (SITAC).

The new guidance was issued June 18 to State’s Directorate of Defense Trade
Controls (DDTC), Defense’s Defense Technology Security Administration (DTSA)
and BIS.  It implements one of the export control reforms President Bush initiated
in a National Security Policy Directive (NSPD) in January 2008.  It replaces CJ
guidance last updated in 1996.

The new procedures cut the deadline for completing a CJ application to 60 days from 90 days. 
After the application is received by DDTC and sent out to the other agencies for review and
comment, BIS and DTSA must give their responses in 20 days.   If there is disagreement among
the agencies, a meeting of officials from the three agencies will be held within 30 days.  Offi-
cials at this meeting will be at the office director or deputy assistant secretary (DAS) level.
After DDTC takes this advice, it will issue a preliminary decision.  If there is still disagree-
ment, the case will be escalated to a meeting of officials at the assistant secretary level.  This
Interagency Policy Committee (IPC) will be chaired by an official from the White House
National Security Council.   The final determination will still be up to DDTC.

So far, there have been two weekly meetings of DAS-level officials.  The first meeting of the
IPC is scheduled for the week of Aug. 3.  At the first DAS-level meeting, five pending CJs
were considered and 12 were reviewed at the second.  In addition to new incoming applications,
the process is also working on the backlog of older pending cases.  DDTC is expected to roll
out the new procedures publicly, along with a new CJ application form, in August.

U.S. -China Talks Stress Close Economic Ties

That the U.S. and China are locked in an economic bear hug from which neither can let go was
underscored by two days of bilateral talks July 27-28 of the newly renamed Strategic and 
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Economic Dialogue (S&ED) in Washington.  From the opening ceremony, at which President
Obama spoke, until the closing press conference, neither side wanted to upset the balance that
links U.S. dependence on the Chinese buying U.S. Treasurys and China’s need for the U.S.
market for its exports.  U.S. Trade Representative (USTR) Ron Kirk sat in on the economic
talks chaired by Treasury Secretary Timothy Geithner, and several trade topics, including the
pending Section 421 case on tires, were mentioned briefly along with a laundry list of issues. 
The main forum for trade issues, however, will be the next meeting of the Joint Commission on
Commerce and Trade (JCCT) that Kirk co-chairs with Commerce Secretary Gary Locke and
their Chinese counterparts.  That meeting is tentatively planned for October in China.

Missing from the public statements of Secretary of State Hillary Clinton and
Geithner, who co-led the U.S. side of the talks, was any public mention of last
year’s hot-button issue, the undervaluation of the Chinese currency.  Although the
topic reportedly was discussed in their closed-door meetings, the lack of public
comment on the subject reflects reduced political interest in the exchange-rate
issue in Congress and the greater need to assure the Chinese that their investment
in U.S. bonds won’t lose its value.   

Instead of debating exchange rates, Chinese and American officials, including Obama, stressed
the need for a more balanced economic relationship in which Americans save more and buy less
and the Chinese expand domestic consumption and rely less on export-driven growth.  “I think
the most important thing we achieved today was to agree on this broad framework for policies
and reform, both China and the United States, to help lay the foundation for a more sustainable,
more balanced global recovery,” Geithner told reporters July 28.  “As part of that – again, this
is the critical thing – that as we move to raise private savings in the United States, as we move
to bring down our fiscal deficit in the future, as we move to put in place a more stable, more
resilient financial system in the United States, we need to see actions in China and in other
countries to shift the source of growth more to domestic demand,” he said.

Chinese Vice Premier Wang Qishan said the two sides stressed the importance of taking strong
measures to increase economic cooperation and trade.  “The U.S. side pledged to facilitate
exports of high-technology products from the United States to China,” he reported.  “The U.S.
side is willing to step up cooperation with the Chinese side to work toward recognition of
China’s market economy status in an expeditious manner.  The two sides will work together to
support increasing investment in infrastructure, continue to advance negotiations on bilateral
investment agreement, and enhance cooperation in trade finance,” he added. 
.

Obama Off icials Faces Tough Choices on Model BIT

A July 29 public hearing on potential changes to the current model Bilateral Investment Treaty
(BIT) the U.S. uses in investment treaties and free trade agreements sounded a lot like Goldi-
locks and the Three Bears.  Some speakers said the current model BIT is too strong; some said
it was too weak; and some said it was just right.  Senior Obama administration officials will
need to balance the demands from progressives for changes in the model to allow more excep-
tions from investment protections for environmental, natural resources and public interest
concerns against business community calls for greater assurances that foreign investors will get
fair and equitable treatment in BIT-signing countries.  A review of the model BIT is being con-
ducted by State and the USTR’s office, with a decision on any changes expected this fall.

Sharply different views about foreign investment were seen in statements by Todd Tucker of
Public Citizen’s Global Trade Watch and Stephen Canner of the U.S. Council for International
Business (USCIB).  “The public is asking: as our domestic infrastructure is literally collapsing
under our feet, why is the U.S. government promoting policies which incentivize investment
abroad rather than directing it to crucial needs here at home?” Tucker testified.  “BITs serve
[countries] well by serving as an advertisement that the country is a good place to do busi-
ness,” Canner said.  Critics of the BITs and foreign investment see the rules as giving undue
advantages to foreign predatory investors and hurting the public interest, the environment and 
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domestic workers.   The international business community contends the treaties protect legiti-
mate investment from politically motivated governments and corrupt foreign courts.  The
structure of the model BIT is taking on more importance as the U.S. prepares to enter BIT
negotiations with China, Russia India, Brazil and Vietnam. 

Rep. Kevin Brady (R-Texas) was in the “don’t-touch-current-model” camp.  “Now
is not the time to weaken protection for U.S. companies abroad,” he told the hear-
ing.  “It would be unwise to alter the current model treaty,” he said.  The 2004
model BIT “addressed most, if not all, of the criticism to be heard today,” Brady
argued.  Faced with potential changes to the model that might weaken investment
protections, the business community might end up supporting this view.

Tucker quoted presidential candidate Barack Obama’s support for amending NAFTA and BITs
to assure protection for labor and environmental rights and “to make clear that fair laws and
regulations written to protect citizens in any of the three countries cannot be overridden simply
at the request of foreign investors.”  Among the changes Tucker advocated is new language in
the model BIT to say “a Party shall not be prevented from adopting or maintaining measures
relating to financial services it employs for prudential reasons, including for the protection of
investors, depositors, policy holders, or persons to whom a fiduciary duty is owed by a
financial services supplier, or to ensure the integrity and stability of the financial system.”

Sarah Anderson of the Institute for Policy Studies recommended amending the model to include
an exception that would allow governments to impose capital controls during an economic
crisis.  William Warren of the Forum for Democracy and Trade, whose members include state
and local governments officials, said BITs should not impede the sovereign rights of govern-
ments.  In particular, the model should shun ideological proposals based on “very radical
property rights” protections.  USCIB’s Canner recommended strengthening BITs to assure the
free transfer of capital in and out of countries.  Capital controls just “cover up bad government
policies,” he argued.

Business community support for strengthening BIT protections was offered by Calman Cohen,
president of the Emergency Committee for American Trade, a trade group representing many
multinational firms.  “The Model BIT should be revised to strengthen the provisions on fair and
equitable treatment, full protection and security and compensation for expropriation by requir-
ing such treatment without linking it to customary international law,” he testified.   The linkage
to customary international law, which was added in 2004, provides a minimal level of protec-
tion, lower than provided under U.S. law and the BITs of most other capital exporting nations,
he explained.  A second change should modify the fair and equitable treatment standard to
clarify that both procedural and equity protections are covered by this obligation.  He proposed
adopting the standard in the Administrative Procedure Act which protects against government
action that is “arbitrary, capricious, [or] an abuse of discretion.”

BIS Stays Denial Order After M icei Files Appeal in Court

In two rare and perhaps unprecedented moves, Micei International of Skopje, Macedonia has
filed suit in federal court to block a BIS denial order, and BIS has stayed the order pending the
outcome of the case.  In motions filed May 19 and May 30, Micei asked the D.C. U.S. Circuit
Court to stay the denial order, set aside a default ruling issued against the firm by an admini-
strative law judge (ALJ) and to vacate the BIS denial order based on the ALJ’s decision.  

This may be the first court challenge of the BIS administrative settlement process and an ALJ’s
determination under the Export Administration Regulations (EAR) since the Iran Air case in
1993 (see WTTL, July 5, 1993, page 1).  The suit also is a test of BIS’ authority to use the
International Emergency Economic Powers Act (IEEPA) to impose a denial of exporting privi-
leges.  The BIS stay of its order apparently moots Micei’s plea to the Circuit Court for a stay. 
On May 14, BIS had imposed a $126,000 fine and a five-year denial of exporting privileges on
Micei because it had dealings with Yuri Montgomery, a Macedonian who was the subject of
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an earlier, separate denial order.  Micei had been charged with exporting an array of products,
including boots, shirts and EAR99 items.  BIS based its order on an opinion by ALJ Michael
Devine, who ruled that Micei had defaulted in the ALJ hearing proceedings because it had not
properly responded to a proposed BIS Charging Letter and had not participated in the case.

Micei has hired attorney Clif Burns of Bryan Cave to represent it in its suit.  “In
its June 30 filing with the D.C. Circuit, Micei made a number of assertions and
presented documentary materials that were not part of the Stay Petition it had
filed with BIS,” the agency’s July 24 stay order notes.  “BIS is continuing to
evaluate and investigate questions surrounding the accuracy and foundation of
those assertions, but nonetheless does not wish further delay in addressing and
resolving the merits of Micei’s petition for review,” it adds. “In addition, Micei
has recently hired new U.S.-based counsel and there are some indications that
Micei may be prepared to more meaningfully engage on the issue,” BIS states.

*  *  *  Briefs *  *  *

U ST R : U ST R  Ro n  K irk  tr ied  to  quash  specu la tion  tha t he  might  re tu rn  to  T exas  to  run  fo r  Sena te  sea t
b e ing  va ca te d  b y S en .  K a y B a ile y H utc hinso n  (R -T e xa s) ,  who  ha s sa id  she  w il l  le ave  S ena te  to  run  fo r
go verno r  o f  T exas.   “I  am  ha p p y where  I  am ,”  K irk  to ld  rep o rte rs  Ju ly 31 .   “I  am  no t  go ing  to  re s ign  to
run  fo r  the  se na te  no w  o r  anytim e  in  the  fu ture .  M y life  in  p o li t ic s is  o ve r ,”  he  sa id .

E N V IR O N M E N T A L E X P O R T S: B IS  is  unde r tak ing a ssessmen t o f  comp e ti t iveness  o f  U .S .  env ironmen ta l
p roduc ts  industry,  inc lud ing makers  o f  so la r  panels ,  w ind  tu rb ines and  ba t te r ie s .   S tudy wil l  a lso  loo k  a t
im p ac t  exp o r t  co nt ro ls  have  o n these  firm s.

M A G N E SIA  C A R B O N  B R IC K S: Resco  P ro d uc ts ,  Inc ,  Ju ly 29 ,  fi led  an t idum p ing  and  co unterva i l ing  du ty
co m p la in ts  a t  IT C  and  IT A  aga ins t im p o r ts  o f  m agnes ia  ca rb o n  br icks  from  C hina  and  an tid um p ing
c o m p la in t  aga ins t  im p o r ts  fro m  M e xic o .

E X -IM  B A N K : B ank  Ju ly 16  anno unced  new p rogram  to  buy  bac k  E x-Im guaran teed  m ed ium - and  lo ng-
te rm  exp o rt  loans fro m  banks to  give  banks m o re  l iq u id i ty .   “T he  E x-Im  B ank  'take -ou t ' op t ion  wil l  enab le
b anks to  o ffe r  m uch  m ore  co m p eti tive  f inanc ing  term s to  the ir  b o rro wers  who  wish  to  buy U .S .  exp o rts ,”
sa id  E x-Im Senio r  V ice  P resid en t  Jo hn  A . M cA d am s.  I f  guaran teed  lend er  exerc ises  take-o u t  op tio n ,  E x-
Im  wil l  buy,  and  guaran teed  lend er  w il l  t ransfe r  to  B ank ,  any loans co vered  by take-ou t  op t ion  and  a l l
re la ted  t ransac t ion  do cum ents  in  exchange  fo r  p aym ent  o f  lo an  purchase  p r ice ,  E x-Im  exp la ined .   B ank  wil l
charge  annua l  fee  to  lend er  fo r  th is  op t ion  and  ad d i t io na l  fee  i f  op t ion  is  exe rc ised .  

FC P A : H e lmer ich  &  P ayne  en te red  de fe rred  p rosecution  agreemen t with  Just ice  Ju ly 30  and  agreed  to  pay
$ 1  m il lion  pena l ty  to  se t t le  charges  tha t  i t  v io la ted  FC P A  with p aym ents  o f  b r ib es  to  go vernm ent  o ffic ia ls
in  A rgen t ina  and  V enezue la .   “T he  agreem ent  reco gnizes  H & P ’s vo lun ta ry d isc lo sure  and  tho ro ugh  se lf-
inves tiga t io n  of  the  und er lying  co nd uc t ,  the  co o p era t io n  prov id ed  by  the  co m pany  to  the  D ep ar tm ent ,  and
the  ex tens ive  reme d ia l  e ffo r ts  und er taken  b y the  co mp any ,”  Jus tice  s ta tem ent  sa id .   In  sep ara te  se tt lem ent
with SE C , H & P  agreed  to  pay $3 7 5 ,68 1  in  d isgo rgem ent  o f  p ro f i ts  and  p re - jud gm ent  in te re st .

M O R E  FC P A : Avery D ennison  o f  P asedena ,  Ca l if . ,  has  ente red  se tt lemen ts  w ith  SEC  to  r eso lve  charges
tha t i t  v io la te d  F C P A  in  co nne ctio n  with  i l le ga l p aym e nts  i ts  R e fle c t ive s D iv is io n  o f A ve ry (C h ina )  C o .
L td .  p a id  o r  au tho r iz ed  in  k ic kb a cks ,  s igh tse eing  tr ip s  and  g if ts  to  C h ine se  go ve rnm e nt o ffic ia ls  fro m  2 0 0 2
to  2 0 0 5 .   F irm  agre ed  to  ce ase -a nd -d e sis t  o rd e r  b ar r ing  fu ture  v io la tio ns  o f F C P A  b o o ks  and  re co rd s
requ i rem ents .   In  ad m in is tra t ive  se tt lem ent ,  f i rm agreed  to  d i sgo rge  $2 7 3 ,2 1 3  p lus $4 5 ,2 5 7  in  p re jud gem ent
in te re st .   In  c iv il  ac t ion  in  D .C .  U .S .  D is tr ic t  Co urt  i t  agreed  to  pay $20 0 ,00 0  c iv il  f ine .

P O U L T R Y : W T O  D isp ute -S e tt le m ent B o d y Ju ly 3 1  cre ate d  p a ne l to  he ar  C h ine se  c o m p la in t  aga ins t  U .S .
re str ic t ions  on  imp or ts  o f  pou l try  from  China .  Ch inese  ob jec t  to  p rov is ion  in  2009  O mnibus  Ap propr ia -
t io ns  A ct  which  says  “none  o f the  fund s  m ad e  ava i lab le  in  th is  A ct  m ay  b e  used  to  es tab lish  o r  im p lem ent
a  ru le  a llo w ing  p o ultry  p ro d uc ts  to  b e  im p o r te d  in to  the  U nite d  S ta te s fro m  the  P e o p le 's  R e p ub lic  o f
C hina .”   U .S .  sa id  i t  was  d isapp o in ted  by  C hinese  ac tio n .   “A s  we  have  s ta ted ,  no th ing  in  the  m easure
iden tif ied  by Ch ina  p reven ts  the  re levan t U .S .  autho r i t ie s  from  con tinuing to  work toge the r  to  r each an
o b jec t ive ,  sc ience-based  re sp o nse  to  C hina ’s  req uest  fo r  a  dec la ra t ion  o f  eq u iva lence  with re sp ec t  to
po u ltry  p roduc ts ,”  U .S .  s ta temen t a sse r ted .   “W e  a lso  r ema in  conce rned  with  the  way in  wh ich  C h ina  has
fra m ed  i ts  p ane l re q ue st .   In  p ar t ic ula r ,  we  m ust  p o in t  o ut  aga in  tha t the  re q ue st  ap p e ars  b o th  to  inc lud e
m easures tha t  were  no t  consu lted  upo n  or  d o  no t  ex is t and  to  m ake  c la im s  und er  a  covered  agreem ent
p ursua nt  to  whic h co nsu lta tio ns  we re  ne ithe r  re q ue ste d  no r  he ld ,”  i t  ad d e d .
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