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White House Export  Review  to Produce Results in Stages

The National Security Council (NSC) review of U.S. export controls that President Obama
ordered in August is likely to produce its results in stages depending on the difficulty of the
issues being addressed, according to Matthew Borman, acting assistant secretary for export
administration in the Bureau of Industry and Security (BIS).  Commerce Secretary Gary Locke’s
proposal to create a “license-free” zone for exports to the European Union and other close U.S.
allies is now part of that NSC review, Borman told the BIS Sensors and Instrumentation
Technical Advisory Committee (SITAC) Oct. 27.  The NSC review “is well underway,” he said.

“The NSC-led review has several pieces to it, and the Commerce initiative will be
part of that,” Borman said.  “There are some [parts] we are trying to do in a shorter
timeframe and others that will take a little longer, and then there is a more funda-
mental piece that will take still longer,” he said (see WTTL, Oct. 5, page 1).

Senior Obama officials met in early October to establish assignments for the review and coor-
dinate the work.  In addition to Locke’s proposed changes in licensing requirements, the review
will also examine the Commodity Jurisdiction (CJ) process and BIS’ controversial proposal for
establishing an Intra-Company Transfer (ICT) license exception.  While the administration will
coordinate its effort with the House Foreign Affairs Committee, which is working on a rewrite
of the Export Administration Act (EAA), the NSC review is trying to find changes that won’t
require legislation.  “Very few, if any, of the things we are talking about, so far, in the
executive branch would need legislative changes,” Borman said. 

Roth’s Appeal Cites Circuit  Court  Ruling in Pulungan

Former University of Tennessee Professor J. Reece Roth has cited the Seventh Circuit’s ruling
in Pulungan v. U.S. to argue why the Sixth Circuit should grant his appeal and overturn his
conviction for violating the Arms Export Control Act (AECA) (see WTTL, July 6, page 1).  In
the Pulungan case, the circuit court vacated the conviction of a man charged with attempting to
export riflescopes because the court found the government had not proven the items he was
trying to export met defense specifications.  Roth’s attorney, Thomas Dundon, notes that
Seventh Circuit Chief Judge Frank Easterbrook “recently addressed the government’s burden to
prove that an item is actually included on the USML” [U.S. Munitions List].  

Easterbrook said the government “must prove, and not just assert,” that the riflescopes were
“manufactured to military specifications,” Dundon’s appeal brief states.  “While this Court is 
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obviously not bound to follow the persuasive authority of the Seventh Circuit’s decision, it is
no response to point out that Pulungan was a sufficiency of the evidence, not a jury instruction,
case,” Dundon writes.  “Having ruled that the government was required to prove as an element
of the offense that the defendant knew he was dealing in ‘defense articles’ on the USML, the
Pulungan court necessarily and unavoidably conveyed the corollary that a consistent jury
instruction should be given in future cases.  And because Defendant properly requested it here,
the District Court should have given such a charge in this case,” the brief argues.

Dundon contends the research Roth worked on was for a commercial aircraft and
not a military aircraft subject to the USML.  Any work for military use was done
after Roth had finished his work on the contract, he says.  Moreover, government
witnesses in the case could not agree on which part of the USML covered the
research Roth conducted.  “Four government witnesses gave different opinions as
to which category of the USML covered the Phase II data,” Dundon points out. 
One said the research fell under Categories II and IV of the USML.  A second
said it was under Category I.  A third claimed it was subject to Category IV and
VII, while a fourth said it was defense data under Category VIII. 

Dundon claims the Air Force contract with Atmospheric Glow Technologies, Inc., which devel-
oped the technology Roth studied, and the University of Tennessee did not clearly identify the
research as subject to export controls.  “The administrative portions of the task order referred
to 96 separate regulations, including the penultimate reference to AFMC-FAR 5352.227-9000
Export-Controlled Data Restrictions,” the brief states.

“Negotiat ing Fatigue” Marks Doha Talks,  Executives Find

U.S. industry executives who visited European capitals the week of Oct. 26 say they found
frustration, negotiating fatigue and continuing questions about the Obama administration's 
trade policy.  “Absolute negotiating fatigue” was one of the striking things about the trip, said
Christopher Wenk, the U.S. Chamber of Commerce’s senior director of international policy. 
People are “very worn out” with these negotiations, Wenk told reporters Oct. 29.  Trade
diplomats in Geneva also want more signals from Washington, Wenk reported.

Wenk said the frustration was aimed not only at U.S. trade policy but also the
fact that key presidentially appointed U.S. trade officials are not in place yet. 
Geneva officials are “very, very excited” about a Senate nomination hearing
scheduled for Nov. 4 for Michael Punke to be deputy U.S. trade representative in
Geneva and Islam Siddiqui to be chief agricultural negotiator, Wenk said. 

The Chamber-led business group included executives from Amway, General Electric, Ford,
FedEx, Citigroup, Manitowoc and UPS.  They met in Berlin, Brussels and Geneva with officials
from the U.S., Brazil, India, the European Union, Malaysia, Uruguay, China and the World
Trade Organization secretariat.  Brazil and India are willing to talk about how they’ll use flexi-
bilities in the negotiations to address U.S. demands, but China isn’t quite there yet, Wenk said. 
At the “very, very, very, very, very end of the day,” the two key players in negotiations are the
U.S. and China, Wenk added.  For now, health-care is using all “the oxygen” in Washington,
Wenk said.  Once something is done on health care, President Obama “will have enormous
political capital to go on and do other things,” he said; adding that presidential leadership will
be “absolutely essential” on trade.  Everybody in Brussels is waiting for Obama to give his
trade speech, an outline of a strong, broad trade policy agenda, Wenk said (see story below).

Don’ t  Look for “Leather-Bound” Trade Policy,  Off icial Says

U.S. trade officials have become touchy about criticism that President Obama hasn’t articulated
a clear trade policy.  A defense of the administration’s trade policy came Oct. 26 from Assis-
tant U.S. Trade Representative for Europe Chris Wilson.  The new administration is conducting 
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a review of trade policy, but “this has led to a misapprehension that this will lead to a nice
published leather-bound volume which would be the holy bible of the Obama administration’s
trade policy which would make everything perfectly clear,” he said at a Johns Hopkins Univer-
sity program featuring European Union Trade Commissioner Catherine Ashton.   

“When you stop looking for the published volume and actually look at some of
the indications that have been coming out, a clear direction is starting to emerge,”
Wilson asserted.  What has become clear in the first eight months of the admin-
istration “is the commitment to keep our shoulder to the wheel in Doha,” he said. 
“The president certainly had the option to pull the plug on our participation in
Doha and he did not do that,” Wilson added.

“The president and Ambassador Kirk have also been very clear that from their perspective the
biggest mistake we could make is to come back with a Doha agreement that would be rejected
politically by the U.S. Congress.  That would do tremendous damage to the WTO as an institu-
tion,” he said.  “A suggestion is often made that we are not being sufficiently clear about what
we need in the Doha Round.  Again, that’s not borne out by the facts.  We’ve been quite clear
that what we need are lower applied tariff rates and commitments to those from a number of
major emerging economies,” Wilson stated.  “The administration has also been clear that it
wants to move forward on the free trade agreements that have been negotiated by the previous
administration and not yet approved by the Congress and is working to create the conditions in
which those agreements could be successfully considered,” he said.

Wassenaar Set to Ease Controls on Composite Materials

The Wassenaar Arrangement is expected at its annual plenary meeting in early December to
accept the recommendations of its experts’ group to ease export controls on some composite
materials used on commercial aircraft (see WTTL, Sept. 14, page 4).  The changes, based on
advice from a BIS-industry working group, would change the threshold for the glass transition
temperature in current controls to eliminate licensing requirements for certain lower-perfor-
mance materials.  Many of these materials are already commonly available from many sources.

The change would not affect controls on higher-performance materials that are
used in military applications, according to sources.  Industry representatives from
the BIS-industry working group participated in the experts’ group meeting early in
September and reportedly were satisfied with the changes adopted.  There was
reportedly some resistance to the change from several countries, including Japan,
the United Kingdom, France and Germany, that were concerned the revision
would allow sensitive materials to be exported to North Korea.  A final
compromise carved out from decontrol certain materials of concern.

Chinese Claim “Black Liquor” Causes U.S.  Paper Industry Injury

Attorneys for Chinese firms accused of dumping coated sheet paper in the U.S. have suggested
alternative causes of injury to U.S. paper producers, including subsidies to U.S. firms for so-
called “Black Liquor,” the lumber waste that has qualified as a renewable energy source for
cash payments and tax credits for producers.  At a pre-hearing conference and in a brief filed
with the International Trade Commission (ITC), attorneys at Winston & Strawn claimed the
Black Liquor subsidies caused over-production and lower prices (see WTTL, Sept. 28, page 3).  

These subsides “have dramatically changed the supply/demand” situation in the paper industry
and “provide an enormous financial incentive for pulp makers (both those that are non-
integrated and those that are integrated with downstream papermaking production) to run at
peak capacity,” they argue.  “In a period of declining paper demand, however, excess pulp 
production can only push down pulp prices.  And that is precisely what happened in 2009,”
they contend.  The Chinese respondents also want the ITC to adopt the same “like-product” 
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definition it used in the 2007 case against Chinese paper imports when the commission found
no injury to the domestic industry.  They say web rolls make up about 80% of domestic sales
and are mostly shielded from imports.  In their new petition, U.S. firms and the United
Steelworkers are seeking a narrower scope determination.  

“The Commission should adhere to its conclusion in the previous CFS Paper
investigation for purposes of defining the domestic like product and domestic
industry,” the Chinese respondents suggest.  They contend the like product should
continue to include web rolls, sheeter rolls and sheets.  “This investigation
concerns a nearly identical product, and there have been no changes to this
product or the coated paper industry since the last investigation,” they contend. 

*  *  *  Briefs *  *  *

B IS :  T o ur  o f  du ty in  C hina  fo r  B IS  l ia iso n  Jenne t te  C hu  is  sched uled  to  end  a ro und  D ec .  31 .   B IS  o ffic ia ls
say no  rep lacemen t has  been  se lec ted  and  fu tu re  o f Ch ina  o ffice  is  await ing  appropr ia tions  leg is la tion  tha t
hasn’t  pa ssed  C o ngress  ye t .   C hu  co nd uc ts  a l l  p re -  and  po s t-sh ip m ent  inspec t io ns  in  C hina  and  is  resp o n-
s ib le  fo r  keep ing  l icensed  exp o r ts  to  C hina  f lo wing .

G U IN E A : D D T C  O c t.  26  sa id  i t  w il l  de lay ac t ion  on  U SM L license  app lica tions  fo r  G u inea  due  to  po li t ica l
s itua t io n  in  co untry.   “License  ap p lica t io ns  wil l  co n tinue  to  be  rev iewed  on  a  ca se-b y-case  ba s is ,  bu t
a p p ro va l sho uld  no t  b e  assum e d ,”  i t  sa id  in  no tic e .   “W e  e nc o ura ge  e xp o r te rs  to  ta ke  the  c urre nt  s i tua tio n
in to  acco unt  and  if  ap p lying  fo r  a  new license  to  exp o r t o r  re -exp o r t U SM L i tem s  to  G uinea ,  tha t  the
l icense  ap p l ica t ion  p ro v ide  de ta i led  info rm ation  on  the  end -use  and  end -use r  o f  the  U SM L i tem s,”  i t  ad d ed .  

A N T IB O Y C O T T : B IS  has reached  ag reemen t with  M -I  P rod uc tion  Chemica ls  o f  D uba i,  U n ited  Arab
E m ira tes ,  to  se t t le  20  charges re la ted  to  vio la t ions o f  an t ibo yco t t  regu la t ions.   A l tho ugh  based  in  U A E , M -I
is  co n tro l led  in  fac t  by two  U .S .  fi rm s,  Sm ith In te rna t iona l ,  Inc . ,  and  M -I  LLC .  M -I ,  which  vo lun ta r i ly
d isc losed  a l leged  v io la tions ,  agreed  to  pay $44 ,62 5  c iv il  f ine .

E X P O R T  E N FO R C E M E N T : U tech  P ro d uc ts ,  Inc . ,  o f  Schenec tad y,  N .Y . ,  has  agreed  to  pay $1 2 5 ,00 0  c ivi l
f ine  and  conduc t in te rna l aud it  to  se tt le  th ree  B IS  charges tha t i t  expo r ted  osc i l lo scop es to  P ak is tan
witho ut  ap p roved  l icenses .  B IS  wil l  a l lo w firm to  pa y fine  in  10  m o nth ly pa ym ents  o f  $1 2 ,5 0 0  each .

IR A N : T wo  co ngress io na l  pa ne ls  have  g iven  P resid en t  O b ama m o re  amm unit io n  to  use  when  he  th rea tens
I ran  with  to ugher  sanc t io ns  if  d ip lo m acy  fa i ls  to  ha l t  T ehran’s  nuc lear  a rms  deve lo pm ent .   H o use  Fo re ign
A ffa irs  C o m m itte e  O c t.  2 8  and  S ena te  B a nking  C o m m itte e  O c t.  2 9  b o th  re p o rte d  o u t  b il ls  to  t igh te n tra d e
sanc tio ns  o n  T ehran ,  inc lud ing  au tho r iz ing  sanc t io ns  o n  firms  exp o r ting  re fined  pe tro leum to  I ran  and
b arr ing  U .S.  go ve rnm en t bus iness  with  co m p an ies  tha t  se l l  I ran  eq uipm en t to  jam  co m m unica t io ns .

LO W -LIG H T  SE N SO R S: B IS  is  c lose  to  in te ragency agreemen t on  new ru le s  to  imp ose  l icensing requ ire -
m ents  on  low-l igh t  cam eras ,  inc lud ing  E M C C D  devices  used  in  m ed ica l  dev ices  and  sc ien t i fic  eq u ipm ent .  
N ew con tro ls  w il l  fo l low pa t te rn  es tab l ished  ea r l ie r  th is  yea r  fo r  uncoo led  the rma l  imag ing cameras
(U T IC ) ,  B IS  A cting  A ssis tan t  Sec re ta ry M atthew B o rman to ld  agency’s  Se nsors  T A C  O ct .  27 .   Agreem ent
on  new ru le s  wil l  c lea r  approva l and  pub l ica tion  in  nex t few weeks  o f  regula tion  to  imp lemen t W assenaa r
A rra nge m ent cha nge s to  exp o r t  co n tro ls  ad o p te d  in  D e ce m b er  2 0 0 8 ,  B o rm a n sa id .

JO R D A N : Jo rd an  and  U .S .  are  ne go t ia t ing  m em o rand um  o f  und ers tand ing  und er  which  W ash ing ton  wil l
p rov ide  techn ica l a ss is tance  to  A mm an  to  con tinue  its  e ffo r t  to  co r rec t labo r  p rob lems  in  its  Q ua lif ied
Ind ust r ia l  Zo nes  (Q IZ) .   Jo rd an ian  o ffic ia ls  in  W ash ing ton wee k o f O ct .  26  p resented  rep o r t  o n  p ro gre ss
a lread y m ad e  to  imp ro ve  r igh ts  o f  wo rkers ,  mo st  o f  who m  are  fo re ign  wo m en,  in  Q IZ  ap p are l  fac to r ie s .  
A ltho ugh  Q IZ p rogram  is  a im ed  a t he lp ing  Jo rdan ,  80 %  of  wo rkers in  zo nes  a re  fo re igners ,  inc lud ing
wo m en from  Sri  Lanka ,  B anglad esh ,  Ind ia  and  C hina .   

C H IN A : U .S.  o ffic ia ls  c la im ed  p ro gre ss  in  ta lks  wi th  C hinese  d ur ing  O ct .  28 -2 9  m ee ting  o f Jo in t  Co m m is-
s ion  on  Co mm erce  and  T rade  (JCC T ) in  H angzhou , Ch ina  (see  W T T L ,  O ct .  26 ,  p age  3 ) .   W hi le  m o st
agreem ents  were  in  fu ture  tense  with  p ro m ises to  fix  trade  ir r i tan ts ,  inc lud ing  such  p hrases  as  “C hina
agreed  to  e s tab l ish  a  d ia logue ,”  U ST R  Ro n  K irk ,  Co mm erce  Sec re ta ry G ary Locke  and  Agricu ltu re  Secre -
ta ry T o m  V ilsack  emp has ized  B eij ing’s  p rom ise  to  reop en  m arke t  fo r  U .S .  po rk ,  to  end  do m es tic  co n ten t
requ i rem ents  o n  wind  tu rb ines and  to  m ake  new o ffe r  in  W T O  gove rnment p ro curem ent  ta lks .   A ltho ugh
no t m entio ned  in  U ST R  p ress  re lease ,  B IS  A c ting  U nd er  Secre ta ry D an  H il l  was  sup p o sed  to  s ign  M O U
w ith  C h ine se  M in is try o f C o m m e rc e to  co o p e ra te  o n  p ro v id ing  m o re  e d uc atio n  to  C h ine se  im p o r te rs  o n
U .S .  exp o r t  co n tro ls  and  whe n l ic ense  a re n’t  ne ed e d .
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