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China M ay Break 2 0 0 4  Pledge on Encrypt ion Standard

China may be close to breaking a 2004 pledge it made to postpone indefinitely the imposition
of its own encryption standard for mobile telephones and hand-held devices while international
standards are developed, according to a new report on foreign Technical Barriers to Trade
(TBT) the U.S. Trade Representative’s office released March 31.  “During bilateral talks in
September 2009, the United States learned from officials from China’s Ministry of Industry and
Information Technology (MIIT) that China would approve hand-held devices that employ the
widely-used WiFi standard, but only if those devices are also enabled with the Chinese standard
– the WAPI (WLAN authentication and privacy infrastructure) encryption algorithm for secure
communications,” the report says. 

“MIIT officials acknowledged that there is no published or written measure
setting out this requirement, and that China had not notified this requirement to
the WTO” [World Trade Organization], it adds.  “Thus, WTO members and
private sector stakeholders were unable to comment on the technical merits of the
measure,” the report advises.

Since those talks in September, the U.S. “continues to press China to publish the measure in
draft form and notify it to the WTO, and to explain why it believes that the WiFi standard is
not relevant, effective or appropriate to achieve China’s objectives,” a U.S. trade official told
WTTL in an e-mail.  “The United States continues to be concerned about China’s WAPI
requirements, when its 2004 commitment was to work within the international standards process
in the development of wireless computing standards, and the existing internationally recognized
standard, an ISO/IEC standard, is commercially ubiquitous across the globe,” the official said.
In April 2004, then-USTR Robert Zoellick won a commitment from the Chinese to hold off
imposition of the WAPI standard during a meeting of the U.S.-China Joint Commission on
Commerce and Trade (see WTTL, April 26, 2004, page 3). 

Obama Fills Trade Posts w ith Recess Appointments

Among the 15 recess appointments President Obama announced March 27 were five for top
trade officials at Commerce, Customs and the USTR’s office.  Some of those named have had
their nominations pending for a year, while others have been the subject of “holds” imposed by
several senators to block Senate confirmation votes.  Obama named Eric Hirschhorn to be under
secretary of the Bureau of Industry and Security (BIS); Frank Sanchez to be under secretary of
Commerce for international trade; Alan D. Bersin to be commissioner of U.S. Customs and
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Border Protection; Michael Punke to be deputy USTR in Geneva; and Islam Siddiqui to be 
chief USTR agricultural negotiator.  A Senate vote on Hirschhorn has been blocked since
December by Sen. Jon Kyl (R-Ariz.), who has raised concerns about the potential changes the
Obama administration intends to make to U.S. export controls.  Confirmation of Punke and
Siddiqui has been delayed by a hold placed on them by Sen. Jim Bunning (R-Ky.), who wanted
the USTR’s office to act against Canadian restrictions on so-called flavored tobacco.

The Constitution gives the president authority to make appointments while Con-
gress is in recess, which it is in until mid-April, but such appointments can only
last until the end of the next term of Congress, which is likely to be the fall of
2011.  Obama could still renominate these appointed officials and seek Senate
confirmation again.  Presidents in the past have done that and had their nominees
approved for a regular term.  The quandary for Obama would occur, if senators
continue to block his appointments for the next two years.

Sanchez’s nomination was held up by questions that were addressed at his confirmation hearing
about loans made by a community development group on whose board he served to a company
that he later headed (see WTTL, March 8, page 3).  With his appointment, Commerce’s Inter-
national Trade Administration (ITA) now has three of its five top posts filled.  In addition to
Sanchez, Suresh Kumar has been confirmed as director general of the U.S. and Foreign Com-
mercial Service and Nicole Lamb-Hale for assistant secretary for manufacturing and services. 
The nomination of Michael Camunez to be assistant secretary for market access and compliance
is still pending in the Senate.  After more than a year in office, Obama has still not nominated
anyone to fill the key post of assistant secretary for import administration, which oversees
enforcement of the antidumping and countervailing duty laws.

“While the president respects the critical role the Senate plays in the appointment process, he
was no longer willing to let another month go by with key economic positions unfilled, espe-
cially at a time when our country is recovering from the worst economic crisis since the Great
Depression,” the White House press office said.  “This opposition got so out of hand at one
point that one senator put a blanket hold on all of the president’s nominees in an attempt to
win concessions on two projects that would benefit his state,” the statement continued.  “An-
other nominee’s confirmation was delayed by one senator for more than eight months because
of a disagreement over a proposed federal building in his home state,” it said.

CIT Rejects Suit  to Get  Byrd M oney from Suret ies

Court of International Trade Judge Timothy Stanceu rejected a multi-pronged suit March 26
that could have won millions of extra Byrd Amendment dollars for U.S. producers of fresh
garlic, preserved mushrooms, freshwater catfish tail meat and pure honey (slip op. 10-31).  The
suit claimed that U.S. agencies and a host of insurance companies that provided surety bonds
for Chinese “new shipper” importers of these products had denied “affected domestic pro-
ducers” (ADPs) of these products certain rights due them under the antidumping laws and
money they could have received under Byrd.  Although he dismissed the case against the
insurers, Stanceu declined to rule for now on the claims against Commerce and Customs.

The suit claimed Commerce and Customs had cancelled bonds posted by Chinese
importers from 1995 to 2006 and had not given ADPs a chance to protect their
interests.  Hundreds of millions of dollars in uncollected bonds were at issue. 
The U.S. producers said “surety defendants issued, negligently, single-transaction
customs bonds to importers of the merchandise at issue in the new shipper
reviews and, on an unjust enrichment theory, [they] claim a right to restitution of
certain premiums that these importers paid to the sureties,” the ruling noted.  

“There is no basis in law to support plaintiffs’ argument that the surety defendants owed a duty
of care to plaintiffs with respect to the issuance of bonds to importers with less than perfect
creditworthiness,” Stanceu ruled.  “The court concludes, therefore, that plaintiffs’ negligence 
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claims against the sureties, though creatively formulated, must be dismissed according to 
USCIT Rule 12(b)(5) for failure to state a claim upon which relief can be granted,” he wrote. 
“The court, even when assuming all factual allegations made in Count Five are true, cannot
conclude that plaintiffs have any right to relief on these claims,” he stated.

“The court is aware of no authority or principle under which it could conclude
that the surety defendants, on the facts plaintiffs allege, owed plaintiffs a duty of
care and thereby assumed liability for ‘negligently’ issuing customs bonds to
importers of subject merchandise involved in new shipper reviews,” Stanceu
wrote.  “The injuries plaintiffs allege to have suffered, are the very types of
injuries to domestic industries that the antidumping duty laws are intended to
redress through the administration of an antidumping duty order,” he added.
“Plaintiffs appear to be inventing a new tort that would provide them a private
remedy for claimed injurious effects caused by the presence in the U.S. market of
unfairly traded imports,” Stanceu declared.

Report  Highlights U.S. ,  EU Standards Rivalry

While the development of unique standards in developing countries such as China has gotten
much of the publicity generated by the new report on foreign technical barriers to trade (TBT)
that the USTR’s office issued March 31, an equally broad concern in the report focuses on the
long-term rivalry between the U.S. and European Union (EU) over standards setting and con-
formity assessment.  Because each of the EU’s 27 member states gets an individual vote in
international standards-setting organizations, the EU has often been able to promote European
standards as international standards to the detriment of U.S. manufacturers, the report says.

“The United States raises concerns with the EU’s standards-related activities as
they arise in the context of particular market access issues, including as they
affect SMEs [small- and medium-size enterprises] which, because of their more
limited resources may be less able to manage the problems presented by the EU’s
approach,” the report states.  “In 2010, U.S. officials intend to work to develop a
more comprehensive strategy for addressing the negative impact of the EU’s
approach on standards and conformance on U.S. exports to the EU as well as third
countries,” it adds. 

The report details how the EU has embarked on a policy aimed at using its standards “as a
global standard setter to enhance the competitiveness of European industry.”  It quotes from an
EU paper which recommended that the EU “promote greater global regulatory convergence –
including where appropriate the adoption of European standards – internationally through
international organizations and bilateral agreements.”  The goal of its New Approach Directive
is to have standards developed by European groups, such as the European Committee on
Standardization (CEN) and the European Committee on Electrotechnical Standardization
(CENELEC), adopted by international bodies such as the International Standards Organization
(ISO) and International Electrotechnical Standards Committee (IEC).  

“While the New Approach allows other standards to be used to meet essential requirements,
U.S. producers report that in practice the costs and uncertainty associated with not using a CEN
or CENELEC standard and attempting to demonstrate that their use of alternative standards will
fulfill the essential requirements can be prohibitive,” the USTR report notes.  “As a result, U.S.
producers often feel compelled to use the relevant CEN or CENELEC standard for products
they seek to sell on the EU market,” it says.   

The EU also has sought to include its standards in bilateral trade agreements.  Similar efforts
have been made for food standards set by the Codex Alimentarius and in international bodies
that set rules for conformity assessment testing and certification, such as the International
Laboratory Accreditation Cooperation (ILAC) and the International Accreditation Forum (IAF). 
“As a result, the United States is concerned that U.S. accreditation bodies may no longer be 
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recognized in the European Union, irrespective of their competence and status under ILAC or 
IAF,” the TBT report says.  The release of the 114-page TBT report along with a new 101-page
report on sanitary and phytosanitary (SPS) trade barriers and the 25th annual National Trade
Estimate (NTE) of Foreign Trade Barriers, which ran 404 pages this year, is supposed to mark
the USTR’s new more aggressive trade enforcement stance.  Despite the small size of the USTR
staff, trade officials claim they have adequate personnel, with aid from other agencies,  to
address the barriers they have identified in the three reports.  The USTR’s office issued fact
sheets touting its success in eliminating many of barriers targeted in the last year.  Nonetheless,
the length and breath of the NTE report has not changed much in the last two decades.

*  *  *  Briefs *  *  *

A N T ID U M P IN G :  In  re sp o nse  to  p ro v is ions o f  ap p ro p ria t ions leg is la t ion  enac ted  in  D ecem b er,  IT A  in
M a rc h 3 1  F ed e ra l R e gis te r  aske d  fo r  p ub lic  c o m m ent o n  p o ss ib le  e lim ina tio n  o f re tro sp e ctive  a d jus tm e nt o f
an t id um p ing  and  co unte rva il ing  du ty o rd ers  th rough  ad m in is tra t ive  rev iews  and  use  on ly o f   p ro spec t ive
m arg ins ,  which  is  wa y m o st  co untr ies  hand le  t rad e  cases .   C o ngre ss  a sked  fo r  re v iew to  de te rm ine  i f
change  wo uld  he lp  m in im ize  go vernment’s  fa i lu re  to  co llec t  du t ies  re trospec t ive ly from  im p o r te r s  who  go
o ut  o f b usine ss  o r  o the rw ise  e va d e p aym e nt.   U se  o f ze ro ing  in  ad m in is tra tive  re vie ws a lso  ha s b ee n m ajo r
cause  o f  trad e  d isp u tes ,  m o st ly  lo st  by U .S . ,  in  W T O .  “R ep lacem ent  o f  the  re t ro sp ec t ive  system  wo uld
en ta il  a  significant  change  in  the  way in  wh ich  du ty l iab i l i ty  has  been  de te rmined  in  the  U n ited  S ta te s  s ince
an t id um p ing  law was  f ir s t  enac ted  in  19 2 1 ,  which  co u ld  engend er  uncer ta in ty and  co nfus io n  dur ing  a
tra ns i t io n  p er io d ,”  la wye rs  a t  S id le y A ustin  to ld  c l ie nts  in  an  a le r t .   T he y sa id  ra m ific a t io ns  ne ed  to  b e
co nsid e red  and  “co m p anies  invo lved  in  im p o rta t ion  o r  fac ing  imp o rt  co m p et i tion  sho uld  ca re ful ly  eva lua te
where  the ir  inte re sts  l ie  and  co nsid e r  the  benefi ts  o f  sub m it ting  co m m ents .”

IT A R :   In  F ed e ra l R e gis te r  M a rc h 2 9  D D T C  p ro p o se d  a m end m e nt to  IT A R  to  re m o ve  re q uire m ents  fo r
p r io r  app rova l  o r  p r io r  no t if ica t io n  fo r  ce r ta in  p ro p o sa ls  tha t  U .S .  com p anies  p lan  to  m ake  to  fo re ign
p e rso ns  re la ting  to  s ign ific an t  m il i ta ry eq u ip m e nt a t  IT A R  S e c tio n  1 2 6 .8 .

FC P A : T hree  D a imler  sub sid ia r ie s  reached  agreem ents  A p ri l  1  with U .S .  go vernm ent  fo r  the ir  ro les  in
charges tha t G erman  autom aker  se tt led  with  Just ice  and  SE C  in  M arch  (see  W T T L ,  M arch  29 ,  page  1 ) .  
D a im lerC hrys le r  Autom o tive  R ussia  SA O  (D C A R ) , now  know n as  M erced es-B enz  R ussia  SA O , and  E xp o r t
and  T rade  F inance  G m b H  (E T F)  each  p lead ed  gu il ty  in  D .C .  U .S .  D is tr ic t  C o ur t to  c r im ina l  in fo rma tio ns
c ha rg ing  the m  w ith  o ne  c o unt  o f co nsp ira cy to  v io la te  F C P A  a nd  o ne  c o unt  o f v io la ting  F C P A .  A s p ar t  o f
p lea  agreem ents ,  D C A R  and  E T F agreed  to  pa y c r imina l  f ines  o f  $2 7 .2 6  m il l io n  and  $2 9 .1 2  m il l io n ,
re sp ec t ive ly,  w ith f ines  co vered  by $9 3 .6  m il lion  f ine  D a imler  p rev iously agreed  to  pay.    D a imler’s
C hinese  sub sid ia ry,  D a imlerC hrys le r  C hina  L td .  (D C C L),  no w kno wn as  D a imler  N o rth  E ast  A sia  L td . ,  
e nte re d  d e fe rre d  p ro se cu tio n  agre em e nt with  Jus t ic e  with  no  ad d it io na l f ine  im p o se d .

M O R E  FC P A : Ro ber t An to ine , fo rmer  in te rna tiona l a ffa irs  d irec to r  o f H a it i’s  governmen t-con tro l led  T e le -
com munica tions  D ’H a it i  (H a it i  T e leco ) ,  p leaded  guil ty  M arch  12  to  launde r ing  mo ney and  accep t ing  b r ibes
from  th ree  U .S .-based  comp an ies  seeking to  ob ta in  favorab le  con trac ts .   H e  had  been  ind ic ted  in  D ecemb er
a long  wi th  ano the r  H ai t ian  o ffic ia l  and  three  F lo r ida  bus iness  exec ut ive s  fo r  the ir  ro les  in  FC P A  vio la t io ns .

G LY C O SA T E : A lbaugh ,  Inc . ,  M arch  31  f iled  an t idum p ing  pe t i tions a t  IT C  and  IT A  aga ins t  im p o rts  o f  
g lyphosate  from  China .

A LU M IN U M  E X T R U SIO N S:  Aluminum  E xtrusio ns  Fa ir  T rade  C o m m ittee  and  the  U nited  S tee lwo rkers
U nio n  M arch  31  fi led  an tid um p ing  and  co unte rva il ing  du ty co m p la in ts  a t  IT A  and  IT C  aga ins t a lum inum
ex trusions  from  China .

E X P O R T  E N FO R C E M E N T : G & W  In te rna tio na l  Fo rwarders  o f  B uffa lo ,  N .Y .,  r eached  agreem ent  with  B IS
M arch  18  to  se t t le  charges  tha t  i t  a id ed  and  ab e t ted  exp o r t o f  s tack  s ize r  sc reen ing  m achine  to  Ind ian  R are
E a r ths ,  L td . ,  whic h wa s o n  B IS  E n ti ty  L is t .   F irm  w il l  p ay $ 2 0 ,0 0 0  c iv i l  f ine  in  five  m o nth ly p aym e nts  o f
$ 4 ,00 0  each  and  a lso  wi ll  co nd uc t  aud it  o f  i ts  exp o r t  co m p liance  p ro gram  and  send  B IS  co p y of  resul ts .

M O R E  E X P O R T  E N FO R C E M E N T : Aq ua-Lo o p  C o o ling  T o wers ,  Inc . ,  o f  Fo lso m , C a l i f. ,  and  i ts  rep re sen t-
a tive , B o b  R a him z ad e h,  ea ch  re ac he d  se p ara te  se tt le m ents  with  B IS  M a rc h 2 5  fo r  a l le ge d  e xp o r ts  in  2 0 0 4
o f hog  ha i r  f i l te r  med ia  to  I ran  th rough  U nited  A rab  E m ira tes .   B IS  im p o sed  $ 1 0 0 ,0 0 0  c iv i l  f ine  o n  firm
and  R ahim zad eh ,  bu t  agreed  to  suspend  and  then  waive  f ine  if  they  remain  in  co m p liance  wi th  exp o r t
co n tro l  ru les  fo r  1 0  yea rs .   T hey were  a lso  p laced  on  den ied  pa r ty  l is t  fo r  1 0  yea rs .   Ad d re ss  in  U A E  to
which  go o d s were  sh ipp ed ,  P a r to  A b gard an ,  was p laced  on  B IS  U nverif ied  L is t  in  20 0 6 .  
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