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M ost Funct ions to Be M ove out  of  BIS Under Export  Reforms

White House National Security Advisor James Jones June 30 partly confirmed and partly
calmed exporting community concerns about the Bureau of Industry and Security’s (BIS) future
under the Obama administration’s export reform plans.  Jones announced that the plans now
call for BIS’ export licensing function to move out of Commerce to a new independent agency
along with the export licensing responsibilities of State’s Directorate of Defense Trade Controls
(DDTC).  The move of BIS licensing to an independent agency quashed rumors and fears that
all licensing would be consolidated in DDTC (see WTTL, June 28, page 1).

Jones also confirmed that BIS and DDTC would have their criminal export
enforcement assignments moved to an enhanced counter-proliferation section of
Immigration and Customs Enforcement.  All BIS field operations and staffs would
be reassigned to ICE under the plan, according to another White House official.

These organizational changes will require legislation, Jones said.  “Phase III will require legis-
lation,” Jones told the Senate Aerospace Caucus.  “We need a partnership with Congress to get
this done,” he said.  The administration is still aiming to send the legislation to Congress this
year, but congressional sources say lawmakers probably would not take up the issue until 2011.

Jones said an interagency task force has begun the groundwork to merge the Commerce Control
List (CCL) and the U.S. Munitions List (USML) into a tiered structure that would impose the
strictest controls on top-tiered items and lesser or no controls on lower-tiered items.  At the
end of the process, the USML would be converted to a “positive list” of items that would be
subject to control, Jones said.  The group has developed two draft documents: one setting the
criteria for the tiers into which items would fall and another called a “bright line process” for
deter-mining licensing jurisdiction and ending current disputes over commodity jurisdiction.  

The group is testing the criteria by “opening up” Category VII in the USML to see how they
would apply, a White House official explained.  [Editor’s Note: A complete examination of the
changes Jones unveiled will appear in the July issue of our sister publication, The Export
Practitioner.  WTTL subscribers can receive a free copy on request.]

Bad New s for Dems in November,  Good New s for Korea FTA

President Obama’s decision to push forward with the U.S.-Korea Free Trade Agreement (FTA)
is probably based in part on the White House’s recognition that there will be fewer Democrats 
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and more Republicans in Congress when the deal is likely to come up for a vote in 2011.  As
with past trade agreements, congressional approval will rely on a majority of GOPers voting for
the deal, with only a minority of Democratics backing it.  Obama is certain to bring along more
Democratic votes than President George W. Bush did for trade agreements during his term, but
the exact calculation of how many Obama will need will depend on the outcome of the fall mid-
term elections.  Obama also will benefit from strong support and lobbying for the accord from
most of the business community outside of automakers and import-sensitive industries.

For now, the road to correcting the alleged problems with the Korean pact runs
straight through the House and especially House Speaker Nancy Pelosi (D-Calif.)
and Acting Ways and Means Committee Chairman Sander Levin (D-Mich.).  With
unions still vehemently opposed to the deal, U.S. Trade Representative (USTR)
Ron Kirk will have trouble getting clear guidance from the Democratic leaders on
what changes, if any, to the FTA would make it acceptable to them.

Obama in the past two years has often said he supports implementation of the Korean pact, but
this time he means it his aides say.  When asked by reporters why Obama’s call for the deal
after meeting with Korean President Lee Myung-Bak June 26 on the sidelines of the G-20
meeting in Toronto was different from a similar pledge he made in Seoul in November 2009,
Deputy National Security Advisor Mike Froman said, “What is different at this point is that he
is prepared to direct his team, his U.S. Trade Representative and his counterpart, to sit down
and to begin to discuss those issues.”

After meeting with Lee, Obama said he was committed to moving the agreement.  “We are
going to do it in a methodical fashion,” Obama said.  “I want to make sure that everything is
lined up properly by the time that I visit Korea in November.  And then in the few months that
follow that, I intend to present it to Congress,” he added.
 
Kirk moved quickly to comply with Obama’s orders and called Korean Trade Minister Kim
Jong-hoon right after the Obama-Lee meeting.  The two trade officials agreed to resume talks in
the next few weeks.  On his last visit to Washington, Kim complained that the U.S. has made
no effort in the three years since the FTA was signed to tell the Koreans what exactly needs to
be fixed in the deal to make it worthy of bringing it to Congress for approval (see WTTL, May
24, page 2).  Kim also warned that any U.S. demands for additional trade concessions would
likely prompt Seoul to ask for changes that it wants in the deal. 

The main issue that needs to be addressed is the treatment of auto trade under the pact.  Both
Chrysler and Ford object to the agreement because of their concerns that it doesn’t do enough
to assure the opening of the Korean market and the removal of nontariff barriers that are more
of an impediment to U.S. exports than the 8% tariff on car imports.  More important for Ford is
the phase out of the 25% U.S. tariff on trucks, Ford’s most successful and profitable line.

The congressional debate over the pact has already started.  A bipartisan group of House mem-
bers have formed a Congressional U.S. – South Korea Free Trade Agreement Working Group to
build further support for efforts to resolve outstanding issues and prepare the agreement for
congressional consideration.  At the same time, Rep. Mike Michaud (D-Maine) was one of
several lawmakers who renewed their criticism of the deal.  “This is another flawed NAFTA-
style trade agreement negotiated by the Bush Administration for the benefit of big corporations
and at the expense of the American worker,” Michaud said. 

Ex-Im Expands Foreign Content  Coverage for Small Exporters

In an effort to make it easier for small exporters to get export financing help, the Export-Import
Bank June 28 revised its requirements for short-term credit insurance and working capital loan
guarantees to allow more foreign content in the goods being supported by the bank.  Under the
new rules, nearly 50% of an export financed by the bank could be foreign content.  In addition,
it has expanded the definition of  domestic content for small firms to include indirect costs 
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such as general administrative expenses, research and development and marketing.  Some mem-
bers of the Ex-Im Advisory Committee questioned the bank’s foreign content requirements in a
report last year (see WTTL, Sept. 14, 2009, page 3).  Any change in domestic content rules or
what is counted toward U.S. content has been opposed by unions.  Ex-Im officials say the
change for small firms was the result of an initiative of bank Chairman Fred Hochberg.

The change only applies to firms that qualify as a small business under guidelines
issued by the Small Business Administration.  Generally, that means companies
with fewer than 500 employees, but in some sectors, small is bigger.  For
example, for petroleum refiners, 1,500 employees qualifies as small; for steel
mills 1000; for paper mills and ball bearing firms, 750; and for wholesalers 1000. 

For now, the new policy applies only to these short-term programs and the bank is not planning
to extend it to medium or long-term programs.  “At this time, I can tell you it is not directly on
the table,” said Wendy Wright of the Ex-Im policy staff.  “This was a pretty challenging
initiative to get through as it was,” she told a conference call.  “Right now I think medium and
long-term are pretty set,” she added.

Airbus Panel Report  Just  Another Step in Continuing Dispute

Public release of the World Trade Organization (WTO) panel report June 30 on the U.S.
complaint against European subsidies for Airbus is just a mile marker in a dispute that will
continue for several more years.  In addition to its expected appeal of the ruling to the WTO
Appellate Body, the European Union (EU) also claims a parallel dispute-settlement review of
its charges against U.S. aid for Boeing will find similar WTO-inconsistent subsidies.  EU
sources contend the “misinformation” about the Airbus report has put the EU at a public
relations “disadvantage” because of the timing of the public release of the two reports. 

If the WTO ends up issuing “plague-on-both-your houses” rulings, negotiation of
a new bilateral deal on large civil aircraft will likely be needed.  Both USTR Ron
Kirk and EU Trade Commissioner Karel De Gucht have said they would sit down
to work on the problems raised by the panel reports.  They already broached the
subject during a meeting in May (see WTTL, May 17, page 3).   Serious talks,
however, aren’t expected until both panel reports are issued and the Appellate
Body review of both is completed.

Meanwhile, the U.S. hailed the decision as a sweeping victory.   Boeing and American aerospace
workers and suppliers “have finally been awarded the long overdue victory,” said USTR Gen-
eral Counsel Tim Reif during a press briefing. The report confirms Europe has never provided
launch aid on commercial terms and consistent with the WTO, he said. “The panel found that
the launch aid for each and every model of Airbus aircraft ... constituted a subsidy,” Reif said. 

“Every instance in which the European governments have provided launch aid to Airbus, every
single aircraft program, the A300, the A310, the A320 family, A330/A340, the A330 series 200,
the A340 series 500 to 600, and the A380, all the programs as to which launch aid terms and
conditions were available when we litigated this case, every single one was found to be either a
subsidy that caused adverse effects or a prohibited subsidy in the case of the A380,” Reif said.
That’s why Kirk has said European aid for the A350 would be “very disappointing,” he added. 

“In our view, it is simply not feasible that without launch aid and the other subsidies, relying
entirely on non-subsidized financing, Airbus could have undertaken the pace of aircraft devel-
opment that would have enabled it to launch the range of large commercial aircraft that it has
successfully launched to date, which has resulted in its present position in the market for large
civil aircraft,” Reif said, quoting the panel report, which he said requires the prohibited sub-
sidies to be withdrawn in 90 days.  The aid to Airbus was given by individual EU member
states and not the EU.  An EU source disputed suggestions that Airbus would have to pay back
the money within a certain number of days.  That doesn’t reflect the WTO dispute process, an 
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EU source said.  “The WTO panel has rejected the allegation that support for Airbus caused
‘material injury’ to the U.S. aircraft industry,” a European Commission press release said. “It
has found that EU support did not damage Boeing’s pricing or profitability and did not lead to
a loss of jobs at the company,” it said.  “The panel’s findings on the economic effects of
Airbus’ funding on the U.S. aircraft industry are limited,” the EC claimed. 

Industry Groups Oppose China Currency Legislat ion

The traditional divide in the business community between import-sensitive industries and
importing or multinational corporations has arisen again in the debate over legislation aimed at
treating China’s undervaluation of its currency as an unfair trade practice.  Opponents of a bill
(S. 3134) sponsored by Sen. Charles Schumer (D-N.Y.) and others wrote to members of the
Senate June 30 to say the measure is unnecessary and probably would violate WTO rules.  The
bill would change the antidumping and countervailing duty laws to allow Commerce to adjust
duty margins to account for a foreign country’s undervalued exchange rates.

“Estimations of the ‘correct’ currency value would be inherently subjective,
unilateral and potentially politicized since there is no agreed upon method to
determine what a country’s exchange rate should be in the absence of a market-
based determination,” wrote 28 trade groups representing a range of industries
from medical devices and meat to financial services and sporting goods.  The cur-
rent methodology for dealing with nonmarket economies such as China “already
adjusts for currency undervaluation, as margins are calculated using market-based
values from a third country and does not use Chinese costs or prices,” they wrote.

Meanwhile, at a town hall meeting in Racine, Wis., June 30, President Obama responded to a
question about China’s exchange rate.  “Things have to be fair,” he said. “So, for example, if
China has a currency that’s undervalued, that makes our exports more expensive, it makes their
imports cheaper.  So we’ve been putting pressure on them to say, you know what, let’s make
sure that we’re not favoring one side or the other in this trade deal,” he said.

*  *  *  Briefs *  *  *

F C P A :  M a ssive  c o rrup tio n  tha t su r ro und e d  d e ve lo p m e nt o f N ige ria ’s  l iq u ifie d  na tura l ga s fa c i l i ty  o n
B o nny Is land  caught  ano the r  p a r t ic ipan t  tha t  b r ib ed  N ige rian  o ffic ia ls  to  ge t  p iece  o f  $6  b i l lion  p ro jec t .
F rance’s  T echnip  S .A .  ag reed  June  28  to  pay $2 4 0  m il lion  pena l ty  in  d e fer red  p ro secu t ion  agreem ent  with
Just ice  to  se t t le  FC P A  charges .   Sep ara te ly,  i t  agreed  to  pay $ 90  mil l io n  fine  in  d ea l  with  SE C .

W IR E  D E C K IN G : In  ra re  re jec tion  o f  trade  pe ti t ion ,  IT C  made  f ina l de te rmina tion  by 4 -2  vo te  July 1  tha t
d um p ed  and  sub sid ized  wire  deck ing  imp o rts  f ro m  C hina  a re  no t  in ju r ing  U .S .  ind ustry.

C C L: B IS  pub l ished  re su lts  in  June  28  Fede ra l  Reg is te r  o f  th ird  phase  o f i ts  rev iew o f CC L.  Changes
inc lud e  c la r if ica t io ns  to  ex is ting  co n tro l s ,  e l im ina t io n  of  redund ant  o r  o u td a ted  co n tro l s  and  es tab lishment
o f “m ore  fo cused  and  ra t io na lized  co ntro ls ,”  B IS  sa id .   P ub lica t io n  a lso  mad e  C C L-re la ted  changes  in  E A R
dea ling  with  de fin it ions  and  l icense  excep t ions .   In  sepa ra te  June  30  Fede ra l  Reg is te r  no tice ,  B IS  p ropo sed
ad d ing  new E C C N  6A 9 8 1  to  C C L to  co n tro l  p assive  in fraso und  sensors  fo r  Re gio na l  S tab i l i ty  (RS )  and
A nti-T er ror ism (A T )  reasons .  “In  add it io n ,  B IS  p rop o ses to  co n tro l  techno lo gy and  so ftware  fo r  the
d eve lo p m ent ,  p ro d uc t io n ,  o r  use  o f  these  i tem s  fo r  RS  and  A T  reaso ns  und er  rev ised  E C C N s 6 D 9 9 1  and
6 E 9 9 1 ,  re sp ec t ive ly,”  agency exp la ined .  

E N T IT Y  LIS T :  B IS  in  June  28  Fed era l  Regis ter  up d a ted  E nt i ty  L is t  to  ad d  24  ne w na m es o f  pa r t ies  in
B ela rus ,  C hina ,  H o ng  K o ng,  I ran ,  M alaysia ,  N ew Z ea land ,  N o rway,  So uth  A fr ica  and  U nited  K ingd o m  and
to  remo ve  o ne  p erso n  lo ca ted  in  H o ng  K o ng.

G S P :  P re sid e nt  O b a m a m ad e  a nnua l re vis io ns  to  G S P  b e ne fi ts  June  3 0 ,  withd ra wing  d uty-fre e  tre a tm e nt fo r
so m e  p ro d uc ts ,  inc lud ing  ce rta in  p asse nge r t i re s fro m  T ha ila nd ,  wo o d  flo o r ing  fro m  B ra zil  and  go ld  ro p e
neck laces  from  Ind ia .   H e  co n tinued  co verage  fo r  fresh  cu t  ca rna tio ns  from  C o lo m b ia  and  s i lver  jewel ry
fro m  T ha iland .   O b am a a lso  wa ived  grad ua tio n  for  1 1 0  p ro d uc ts  fro m  19  benef ic iary  co un tr ies ,  bec ause
im p o r ts  exc ee d ed  the  s ta tu to ry ce il ings  b y o nly a  sm a ll  am o unt,  U S T R ’s  o ffic e  exp la ine d .
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