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BIS to Focus Enforcement on Individual V iolators

The Bureau of Industry and Security (BIS) intends to give exporters with good compliance
programs lower penalties in administrative settlements, while it increases its targeting of
individuals who are responsible for intentional violations of U.S. export controls, BIS Under
Secretary Eric Hirschhorn told the agency’s annual Update conference Aug. 31.  “Where appro-
priate, we will seek to minimize penalties for companies that have good internal compliance
programs and make demonstrably unintentional errors.  But—and this is important—we are
planning increased efforts against individuals who flout the rules and against companies whose
inadequate internal compliance programs tell us that they are indifferent to whether they follow
the rules,” Hirschhorn told an audience of nearly 1000.

Later, he repeated that message at a press conference.  “In the past, enforcement
cases have generally been against companies and typically not against individuals. 
That is something we are planning to change,” Hirschhorn declared.  “There are
individuals in companies – and I don’t mean people who make a goof or mistake
– people who deliberately flout the rules,” he said. 

The next day, David Mills, assistant secretary for export enforcement, also addressed this new
policy.  Individuals could face “the denial of export privileges, fines and imprisonment,” he
said.  “The same will hold true for a supervisor who is complicit in these deliberate violations
by subordinates,” Mills added. 

John Sonderman, acting director of BIS’ Office of Export Enforcement, further explained this
this policy. “On the criminal side, a corporation may have a certain level of knowledge and
willfulness that any given individual does not possess,” he said.  “So, in order to prosecute that
individual, the individual has to have knowledge and intent to commit the violation,” he ex-
plained.  “On the administrative side, there is strict liability.  For prosecuting individuals on
the administrative side, I think we would need to see some sort of willfulness, some sort of ill
intent on the part of the individual, not just somebody who in doing their job in the normal
course of business made a mistake,” Sonderman stated.  “There may theoretically be liability
issues, but we would be looking at the corporation if it was an honest mistake,” he added.

Bush Neglect  of  Commercial Service M ay Hamper Obama’s Plans

The Bush administration’s neglect of Commerce’s U.S. Commercial Service (CS) may hamper
President Obama’s National Export Initiative (NEI), the Government Accountability Office
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(GAO) told congressional committees in an Aug. 31 report.   The new leadership at Commerce
has taken steps to improve the situation, but it lacks adequate workforce planning and “its 2011
budget request has some weaknesses that could affect its ability to meet its goals,” says the
GAO, which is the investigatory arm of Congress. 

According to the report (GAO-10-874), Commerce allowed the CS staff, which
includes export promotion specialists in the U.S. and in foreign offices around the
world, to decline from 2004 to 2009, dropping to 1,492 positions from 1,731, due
to declining budgets.  “As CS’s financial constraints grew, officials delayed their
impact through a variety of financial management practices such as using
unobligated funds from prior years’ appropriations,” the GAO notes.  

“However, as the availability of these offsetting funds declined and costs continued growing,
CS leadership failed to recognize the risks entailed by the financial problems, and the organ-
ization reached a ‘crisis’ situation in 2009,” it reports.  In response to this situation, officials
froze hiring, travel, training, and supplies, “compromising CS’s ability to conduct its core
business,” the GAO contends.

Congress has approved significant increases in the CS budget, in part, because of President
Obama’s NEI proposals, which supposedly include providing more help for exports through CS
local and regional offices in the U.S. and assistance from foreign posts (see WTTL, March 15,
page 2).  That money, however, is not all going to help rebuild the CS staff, the report says.
Even with the additional budget, the CS staff will be below their 2004 level because nearly 150
staffers became eligible to retire after March 2010 and may not be replaced under the staff
budget request for fiscal 2011, which starts Oct. 1, 2010.

Moreover, a senior CS official “noted that rather than using funds to hire people in 2010, CS is
focused on creating more exports sooner by increasing marketing, the number of companies
going on trade missions, the number of potential trade partners brought to the United States on
reverse trade missions, and matchmaking efforts,” the GAO reports. “The rationale was to focus
on activities that could provide quick results, according to CS officials, as it takes about 18
months to prepare a company to export, whereas it takes about 6 to 9 months to assist a
company that has already exported to one market with exporting to a second market,” it adds. 

Ruling Limits Ability of  Courts to Review  BIS Civil Charges

The D.C. U.S. Court of Appeals has presented another reason why renewal of the Export
Administration Act (EAA), sooner than later, may be necessary, ruling it lacks jurisdiction to
review BIS administrative actions despite a presidential executive order purporting to keep the
EAA’s authorities in place through the invocation of the International Economic Emergency
Powers Act (IEEPA).  On Sept. 3, the appellate court transferred a suit filed by Micei Inter-
national against BIS to the D.C. U.S. District Court where the case will have be heard under
the Administrative Procedure Act (APA) (see WTTL, March 1, page 2).

With the lapse of EAA in 2001, the circuit court no longer has the authority
granted in EAA Section 13(c)(3) to review civil penalties or civil sanctions, the
appellate court ruled in a July 16 decision preceding the transfer of the case. 
Even with the president’s invocation of IEEPA through an executive order to
maintain other functions of the EAA, IEEPA doesn’t grant the president the power
to give the court authority to review civil penalties, it declared.  As a result,
targets of administrative penalties no longer have any right to appeal their case on
substantive grounds.

Micei, a Macedonian firm, had sued Commerce in the D.C. Circuit Court pursuant to the EAA
and Secion 766.22(e) of the Export Administration Regulations (EAR) to seek revocation of a
five-year denial order and $126,000 civil fine BIS imposed on it for allegedly aiding and 
abetting in the violation of an earlier denial order against Yuri Montgomery.  The company 
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claimed IEEPA doesn’t give BIS authority to impose a denial order against all exporting as a
civil penalty.  The court ruling sidestepped the question of BIS authority and focused only on
whether the court had jurisdiction to hear the case.  In its decision, the court drew a distinction
between this case and its 2003 ruling in Wisconsin Project in which it upheld the president’s
power to main the confidentiality protections of the EAA through his executive order.

BIS recognized the appellate court’s position even before the court issued its
ruling.  In a “technical amendment” to the EAR published in the June 15 Federal
Register, BIS deleted Section 766.22(e) from the regulation without adding new
appeal instructions.  “Federal court jurisdiction to review these orders is governed
by statute, not by regulation,” it conceded.

While the court ruling makes it clear that it doesn’t have jurisdiction to hear appeals from BIS
civil actions, it left unanswered the difficult question of whether or not the sanctions author-
ized by the EAA can be invoked by executive order.  “This is not a case in which the general
savings statute provides an exception to this rule,” the opinion states.  “Under the general
savings statute, a temporary enactment that has expired and does not provide otherwise is
‘treated as still remaining in force for the purpose of sustaining any proper action or prosecu-
tion for the enforcement’ of ‘any penalty, forfeiture, or liability incurred under such statute’,”
it notes citing earlier court precedents. “This provision can perpetuate the jurisdiction granted
in a statute beyond its expiration,...but only if the liability that is the subject of the suit for
which jurisdiction is sought was ‘incurred under [the] statute’...meaning while the statute was
in effect,” it adds, citing federal law.

“Here, Micei’s alleged violations occurred in 2003, well after the EAA’s expiration.  The
general savings statute saves nothing in this case,” the court says.   “There remains, however,
the question of what effect, if any, the executive order sustaining the export regulatory scheme
has on this court’s jurisdiction,” it continues.  “We conclude that the President lacks that
power.  Nothing in the text of IEEPA delegates to the President the authority to grant jurisdic-
tion to any federal court.  Nowhere does the statute even refer to the jurisdiction of federal
courts.  It never mentions the direct-review provision of the expired EAA or, for that matter,
the EAA itself,” the court declares. 

Steelw orkers Ask USTR to Invest igate China’s “Green” Trade

In the days before the Uruguay Round agreements and establishment of the World Trade Organ-
ization (WTO), U.S. industries regularly used Section 301 of the Trade Act to seek retaliation
against unfair foreign trade practices.  With the stricter rules of the WTO, the submission of
Section 301 complaints with the U.S. Trade Representative’s (USTR) office has become rare
and the number of cases accepted via this provision even rarer.  The use of Section 301 will get
a new test with the United Steelworkers’ (USW) filing of a petition Sept. 9 asking the USTR to
investigate and bring a WTO complaint against “five major areas of protectionist and predatory
practices utilized by the Chinese to develop their green sector at the expense of production and
job creation here in the U.S.”

The 5,800-page submission identifies such practices as: restrictions on access to
critical materials; prohibited subsidies contingent on export or domestic content;
discrimination against foreign firms and goods: technology transfer requirements
for investors; and trade-distorting domestic subsidies. 

“This case draws a line in the sand,” said USW President Leo Gerard in a statement announcing
the case. “The petition presents comprehensive facts and data regarding China’s illegal acts
under international trade rules,” he said.  “We can’t rely on unending diplomatic niceties and
non-productive photo opportunities masquerading as serious talks.  We’re hemorrhaging jobs,
seeing our bilateral trade deficit skyrocket and jeopardizing our future,” Gerard stated.  Bei-
jing’s aid to its renewable power industry was detailed in a March 2010 report prepared for the
National Foreign Trade Council (see WTTL, March 22, page 3).   Under Section 301 rules,
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the USTR’s office will have to decide whether to accept the petition and undertake the request-
ed review within 45 days.  “USTR will review the petition in accordance with established
procedures.  USTR will make a decision on whether to initiate a Section 301 investigation in
response to the petition within 45 days of the date of filing,” said a USTR spokeswoman.

*  *  *  Briefs *  *  *

B IS  P E O P LE :  D ona ld  Sa lo  named  depu ty a ss is tan t sec re ta ry fo r  expor t enfo rcemen t.   P reviously,  he  was
a ss is ta nt  d ire c to r  fo r  R e co ve ry A c co unta b il i ty  and  T ra nsp a re nc y B o a rd ,  whic h o ve rse es  p ro gra m s fund e d  b y
A m e ric an  R e co ve ry and  R e inve stm e nt A c t.   H e  re tire d  fro m  U .S .  A rm y M ili ta ry P o l ic e  as  co lo ne l a fte r  2 7
ye ars  o f se rv ic e .   In  ad d it io n ,  Je anne tte  C h u ha s re tu rne d  to  U .S .  a fte r  lo ng  to ur  as  B IS  exp o r t  co n tro l
o ffice r  (E C O ) s ta t ioned  in  B e i j ing .   H er  re p lacem ent ,  Lawrence  P an igo t ,  who  is  no w B IS  sp ec ia l  agen t  in
D a lla s ,  s ta r ts  work  in  Ch ina  in  O c tob e r .   Second  EC O  fo r  o ffice  is  be ing rec ru ited .   A lso ,  B IS  wil l  open
its  f i r s t  o ffice  in  S ingap ore  in  O c to ber ,  with  D o na ld  P earce  fi l l ing  E C O  p o st .   H e  is  curren tly  exp or t  co m-
p lia nc e  sp e cia lis t  in  S ta te n Is la nd ,  N .Y .,  and  p re vio usly wa s E C O  in  M o sc o w fro m  2 0 0 4  to  2 0 0 7 .

E X P O R T  E N FO R C E M E N T : Y i-Lan  C hen ,  who  p led  gu i l ty  in  M ay to  co nsp iry to  exp o rt  d ua l-use  i tem s to
I ran  withou t approved  licenses ,  was sen tenced  Aug . 27  to  th ree  and  a  ha lf  yea rs  in  ja i l .   H is  T a iwan-based
co m p any,  Land sta r  T ech  C o m p any L imited ,  was sen tenced  to  one  yea r  o f  p ro b a t ion .   Chen  was a rrested  in
G uam in  gove rnmen t s t ing  ope ra tion  (see  W T T L ,  Feb .  8 ,  page  4 ) .

M O R E  E X P O R T  E N FO R C E M E N T : X e  Se rv ices LLC  o f M oyock , N .C . ,  fo rmer ly known as B lackwa te r
W or ldwide ,  ente red  agreemen t Aug . 18  with  D D T C  to  pay $42  mil l ion  to  se tt le  cha rges tha t i t  comm itted
2 8 8  v io la t io ns  o f A rms  E xp o r t C o ntro l  A ct  and  IT A R .  D D T C  c la im ed  the  v io la t io ns  re flec ted  “se r io us  and
system ic  co m p liance  p ro b lem s.”   X e can  ap p ly  $1 2  m il lio n  o f f ine  to ward  rem ed ia l  mea sures .

S U D A N : O F A C  A u g.  1 3  anno unc ed  se tt le m ents  in  se p ara te  c ase s with  tw o  firm s fo r  a l le ge d  v io la tio ns  o f
S ud anese  Sanc tio ns  R egula t io ns .   W itho ut  ad mitt ing  o r  d enying  O F A C  charges ,  C o mp ass  B a nk  o f B irm -
ingham , A la . ,  ag reed  to  pay a  $6 0 7 ,50 0  c ivi l  pena l ty .   In  seco nd  case ,  O FA C  fined  C usto m  P o lymers ,  Inc . ,
o f  C h ar lo tte ,  N .C . ,  $ 5 7 ,8 0 0  to  se tt le  c ha rge s tha t f i rm  a t te m p te d  to  m ake  p a ym e nt invo lv ing  S ud a n o n
b eha lf  o f  aff i lia te  witho ut  O FA C  l icense .  

SO FT W O O D  LU M B E R : U .S .  has  d ropped  10%  du ty imp osed  on  so f twoo d  lumber  from  four  Canad ian
p ro v inces  s ince  A p ri l  20 0 9  fo l lowing  agreem ent  with  O ttawa ,  which  imp o sed  exp o rt  tax  instead ,  U ST R ’s
o ffice  anno unced  in  A ug.  30  Fed era l  Regis ter .   U .S .  im p o sed  imp o rt  tax  a f ter  C anad a  fai led  to  co m p ly with
arb i tra t io n  pa ne l  ru ling  tha t  fo und  pro v inces  in  v io la t io n  of  So ftwo o d  Lum b er  Agreem ent .    “P er  an  under -
s ta nd ing  b etw ee n the  G o ve rnm e nts  o f the  U nite d  S ta te s and  C a na d a,  C a na d a wil l  co l le c t  the  a d d it io na l 1 0
p ercen t  charge  on  exp o r ts  un ti l  the  to ta l  o f  the  am o unts  co llec ted  unde r  the  U .S .  im p o r t du ty and  the
C anad ian  charge  on  expo r ts  is  equal  to  C D N  $68  mil l ion ,”  no t ice  sa id  ( see  W T T L ,  M ay  3 1 ,  pa ge  4 ) .

IR A N : O FA C  Sep t .  7  named  I ran ’s  E urop ä ischn-I ran ische  H ande lsbank  (E IH )  o f  H amb urg , G ermany,  a s
S p ec ia l D e signa te d  N a tio na l (S D N ).   E IH  is  the  f ir s t  f ina nc ia l ins t i tu t io n  d es igna te d  b y T re asury fo r
fac i l ita t ing  Ira n 's  p ro l i fe ra t ion  ac t ivi t ies  s ince  i t  i ssued  Ira n ian  F inanc ia l  Sanc t ions R egula t ions A ug.  16  to
imp lemen t Co mp rehensive  I ran  Sanc tions  Accoun tab i l i ty  and  D ivestmen t Ac t  o f  201 0  ( see  W T T L ,  A ug .  2 3 ,
p age  4 ) .   “E IH  ha s ac ted  as  a  ke y f inanc ia l  l i fe l ine  fo r  I r an ,”  sa id  T reasury U nder  S ecre ta ry S tua r t  Levey.  

W A SS E N A A R  A R R A N G E M E N T : B IS  am end ed  E A R  in  Sep t .  7  F ed era l  R egis te r  to  im p lem ent  so m e change
in  con tro l  l is ts  reg ime  adop ted  a t  i ts  D ecemb er  P lenary (see  W T T L ,  D ec .  14 ,  20 0 9 ,  pa ge  3 ) .   R evis io ns
amend  entr ie s  con tro l led  fo r  na tiona l secur i ty  reasons in  Ca tegor ie s  1 ,  2 ,  3 ,  4 ,  5  P a r t  I  ( te lecomm unica -
t ions) ,  6 ,  7 ,  and  9 .   Changes to  E C C N s 5 A 0 0 2 ,  5D 0 0 2 ,  6A 0 0 2 ,  6A 0 0 3 ,  8A 0 0 2  and  a l l  re la ted  E C C N s “wil l
b e  im p lem ented  in  a  sep ara te  ru le  b ecause  o f the  sensi t iv ity  o f  the  i tem s  and  co m p lex i ty  o f  p roce d ures  and
co ntro l s  fo r  these  i tem s ,”  B IS  sa id .   “T he  changes  agreed  to  a t  the  P lenary tha t  pe r ta in  to  ra is ing  the
A d justed  P eak  P erfo rm ance  (A P P ) fo r  d igi ta l  co m p uters  in  E C C N  4A 0 0 3  wil l  be  imp lem ented  in  a  sep ara te
ru le  when  the  P re sid en t’s  rep o rt  fo r  H igh  P erfo rm ance  C o mp uters  ha s  b een  sen t  to  C o ngre ss  tha t  se ts  fo r th
the  ne w A P P  in  ac co rd a nc e  with  the  N a tio na l D e fe nse  A u tho r iz a t io n  A c t fo r  F Y 1 9 9 8 ,”  i t  ad d e d .

T R A D E  FIG U R E S:  U .S .  goo d s  exp o r ts  in  Ju ly o f  $ 1 0 7 .7  b i ll io n  were  up  2 2 %  from  Ju ly 20 0 9  and  were
h ighe st s inc e  A ugust  2 0 0 8 ,  C o m m e rc e  re p o rte d  S ep t.  9 .   G o o d  im p o r ts  we re  up  2 3 %  fro m  ye ar  ago  to  $ 1 6 3
b il l io n .   S erv ic es  exp o r ts  ed ge d  up  1 0 %  to  $ 4 5 .6  b il l io n  fro m  J uly 2 0 0 9 ,  while  se rv ic es  im p o r ts  ro se  8 %
from  year  ago  to  $3 3  b i ll io n .

T R A N S S H IP M E N T S : B IS  in  S ep t .  1  F ed e ra l R e gis te r  aske d  fo r  co m m e nts  o n  up d a ting  “B e st  P ra ct ic es  fo r
T ransi t ,  T ranssh ipm ent ,  and  R eexp o rt  o f  I tem s Sub jec t  to  the  E xp o rt  A d m inis t ra t ion  R egula t ions.”
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