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Export  Reforms Address Past  Crit icisms,  GAO Reports

The Obama administration’s export control reforms got somewhat of a boost from the Govern-
ment Accountability Office (GAO) which says the plans will address many of the problems it
has identified with the export licensing and enforcement system over the years.  As with all
GAO reports, however, the report released Dec. 16 to Sen. Jon Kyl (R-Ariz.) contains enough
caveats to give critics ammunition to oppose the plans.  Kyl is expected to be one of the chief
opponents of legislation that will be needed to implement the final stages of the reforms.

“The export control reform framework—as proposed—has the potential to address
weaknesses in the U.S. export control system related to control lists, licensing,
enforcement, and information technology, including areas where agencies have not
addressed prior findings,” the GAO said (GAO-11-135R).  “However, for a few
areas, such as developing measures of effectiveness for the arms export control
system, agencies have not addressed some of our prior findings and the reform
framework does not contain specific initiatives to address them,” it stated. 

“Furthermore, the administration may have challenges in implementing fundamental reform of
the export control system—such as reaching interagency agreement on which items need to be
controlled and obtaining congressional approval for implementing reforms,” cautioned the GAO,
which is the investigating arm of Congress.   While examining how each of the proposed export
control reforms deals with past GAO complaints, the agency said it was making no new
recommendations (see WTTL, Dec. 13, page 1).

One area of previous concern was commodity jurisdiction, the GAO noted.  “While the reform
initiative announced that agencies will apply new criteria for determining jurisdiction, several
potential challenges remain before aligning the State and Commerce control lists,” it said.  The
GAO also acknowledged progress State has made already in speeding up the handling of export
licenses for defense articles.  “In September 2010, State reported an average processing time of
about 15 calendar days, down from an average of 43 days in 2006, and a reduction of the num-
ber of cases in process (i.e., open cases) from 10,000 to 3,500—despite a 20 percent increase in
the number of cases received annually,” the GAO reported. 

Chinese See Hope in Export  Control Reform Plans

The easing of U.S. controls on exports to China was again a main demand that Chinese officials
made during the Dec. 14-15 meeting of the Joint Commission on Commerce and Trade (JCCT) 
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in Washington, but they apparently came away from the talks empty handed.  While expressing
the hope that the Obama administration’s export control reforms will help improve this trade in
the future, a senior Chinese official said he was disappointed that China would not be eligible
for the proposed License Exception Strategic Trade Authorization (see WTTL, Dec. 13, page 1).

“China has high hopes that the proposal made by President Obama and his
administration will improve and reform its export control regime,” said China’s
Minister of Commerce Chen Deming at a press conference following the JCCT
meeting.  “To my regret and disappointment, China has not yet got any trade
facilitation measures from the United States,” he said through an interpreter.

Chen said China hopes the U.S. could provide “spare parts and components and also offer
maintenance to those products that it already sold to China in the past.”  In addition, he said
China wants to work with the U.S. on the development of new products, particularly in the area
of low-carbon technology and green economy products. 

JCCT Results Improve Atmosphere for Hu’s State V isit

Agreements that U.S. and Chinese officials reached during the Dec. 14-15 meeting of the JCCT
should make Chinese President Hu Jintao’s state visit to Washington in January a much more
pleasant affair than it would be if the JCCT hadn’t addressed some of the major irritants in the
bilateral relationship.  After the JCCT talks, U.S. officials also hinted that Hu might bring
additional trade concessions with him.  The big dispute over China’s currency manipulation
wasn’t on the JCCT agenda, but the results of the talk are likely to reduce pressure on Con-
gress to enact legislation aimed at China’s exchange rates (see WTTL, Nov. 8, page 1).

“We’re very, very pleased with the outcome of the 21  session” of the JCCT,s t

Commerce Secretary Gary Locke said after the meeting.  “We look forward to
even further announcements building up the economic relationship between China
and the United States when President Hu Jintao visits the United States in
Washington, DC, next month,” he added.

As at most previous JCCT sessions, the Chinese made many new promises to fix trade problems
that U.S. officials raised.  This time the Chinese said they would hold talks to reopen the
market to U.S. beef younger than 30 months and poultry from Idaho and Kentucky, revise
indigenous innovation rules to end discrimination against foreign products, change procurement
rules for wind turbines to make it easier for foreign firms to qualify, work on harmonizing
trade statistics, cooperate on smart-grid technology standards, ease movement of Chinese
tourists to the U.S., launch anti-counterfeit and piracy campaign, increase government budgets
to buy legal software, improve inspection procedures for U.S. soybeans and address other
barriers involving pharmaceuticals, medical devices and 4G mobile phone equipment.
 
No deadlines were placed on the achievement of most of these promises.  Representatives of the
U.S. wind turbine industry are still skeptical about the JCCT agreement, noting that foreign
firms with production in China are being discriminated against.  There is also caution about
prospects for opening China’s beef market, which has been the subject of bilateral talks for
three years.  “Talks on lifting China’s ban on U.S. beef must conclude swiftly – before Presi-
dent Hu’s visit in January – and China must agree to abide by scientific standards and open its
doors to American beef,”  said Senate Finance Committee Chairman Max Baucus (D-Mont.) in a
statement.  “It’s disappointing that with beef, all we have is an agreement to start talking again
in the new year,” said Sen. Charles Grassley (R-Iowa). 

ITC Says IPR V iolat ions in China Remain Serious

Just as a Chinese delegation arrived in Washington to participate in the Joint Commission on
Commerce and Trade (JCCT) and offer to crack down on counterfeiting and piracy, the Inter-
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national Trade Commission (ITC) issued a report Dec. 13 confirming concerns that intellectual
property rights (IPR) violations in China are creating trade barriers and an unlevel playing field
for U.S. industry.  “IPR infringement in China remains a serious and costly problem for many
U.S. firms,” the ITC report declared.   Nonetheless, the commission found U.S. firms reluctant
to stay out of the Chinese market for fear of losing business to foreign competitors.

“Weak IPR enforcement in China is estimated to have significant costs for the
U.S. and the Chinese economies,” the report said.  “Ineffective IPR enforcement
and the resulting infringement reportedly has led to reduced U.S. exports of IP-
sensitive products and technologies and to lower profits for both U.S. firms
operating in China and for U.S. firms that license IP to Chinese entities,” it
noted, citing testimony from a June 2010 hearing.

Despite the concerns over IPR infringement, U.S. industry representatives told the ITC that
China is a critical growth market for U.S. exports and foreign investment.  “According to these
sources, if U.S. firms were to refrain from operating in China, their global competitors would
fill the void, leading to substantial revenue losses for U.S. companies,” the report noted. 

ETRAC M embers Concerned about  Innovat ion,  Resources

Members of the Bureau of Industry and Security’s (BIS) Emerging Technology Research Advis-
ory Committee (ETRAC) raised concerns Dec. 13 that the early identification of a technology
as one needing export controls would inhibit innovation without necessarily protecting national
security.  In response to a question on how quickly these technologies would be regulated, BIS
senior analyst Mark Crawford said the agency has “no presumption of regulation.”

Although the government wants to identify research that will turn into commercial
or military products and set up the controls in time, ETRAC members agreed it is
almost impossible to predict what will come out of research.  There is “no
correlation between basic research and end product,” said ETRAC Chairman Tom
Tierney of the Los Alamos Laboratory.  Member Seth Marder, a chemistry
professor at Georgia Tech University, said mapping technology 20 years over the
horizon with existing criteria “seems improbable to me.”

ETRAC members also repeated concerns about the resources and personnel BIS would need to
track emerging technologies.  Tierney said the committee is still waiting for information on 
“current resource capabilities and constraints” which it is supposed to evaluate as part of its
assignment.   Crawford tried to assure the group that there will be an “expansion of staff to
some degree” to handle the expected transfer of items from State’s jurisdiction to BIS as part
of the Obama administration’s export control reform plans (see WTTL, Dec. 13, page 1).

To see how their recommendations might fit into an actual emerging technology, the ETRAC
heard a presentation from Mikhail Roco of the National Science Foundation on nanotechnology. 
At the beginning of the development of nanotechnology there were comments from the extremes
that it was totally safe or completely unsafe, Roco said.  “Scientific evaluation has to address
this, to balance the system,” he told the ETRAC. “You need to have scenarios, structures,
recognition patterns.  You need a framework, but one that is not too formal,” he advised.

Tire Case Show s China Using WTO to Defend Rights

Usually seen as the target of trade complaints at the World Trade Organization (WTO), China
is batting .500 recently as the defender of its rights before WTO panels and likely to continue
using the WTO to fight back against trade actions hittings its exports.  Beijing’s failure to
convince a WTO panel Dec. 13 that U.S. import restrictions on Chinese tires under the Special
China Safeguard provisions of Section 421 of the Trade Act violated WTO rules, came just 10
days after China won a WTO victory against European Union (EU) antidumping duties on 
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imports of Chinese iron or steel fasteners.  In ruling for the U.S. in the tire dispute, the WTO
panel found “there was no obligation on the United States to explain why a three-year measure
was needed to prevent or remedy the market disruption caused by subject imports.”  It also said
there is “no obligation on the United States to quantify the injury caused by increasing imports,
or separate and distinguish that injury from injury caused by other factors.”

The panel report said it wasn’t enough for China to simply demonstrate that the
International Trade Commission had failed to ascertain the alleged effect of
subject imports on the domestic industry.   “Instead, the onus is on China to
establish prima facie that a three-year measure was excessive.  China has failed to
meet this burden,” the panel ruled.  China is likely to appeal the decision.

In the EU fastener case, a separate WTO panel agreed with China that the EU had violated the
WTO antidumping agreement in its Basic AD Regulation and also with respect to individual
treatment determinations; the consideration of the volume of dumped imports; causation
analysis; normal value determination; handling of nonconfidential versions of questionnaire
responses of two European producers and an Indian producer; confidential treatment of the
Eurostat data; and disclosing confidential information. 

*  *  *  Briefs *  *  *

M T B :  B y vo ic e  vo te , H o use  D e c.  1 5  p asse d  O m nib us  T ra d e A c t o f 2 0 1 0  (H .R .  6 5 1 7 ) ,  whic h inc lud e d  2 9 8
m isc ella ne o us  ta r iff  b il ls  p lus  ex te nsio n  o f T A A  fo r  1 8  m o nths ,  ex te nsio n  o f G e ne ra liz ed  S yste m  o f
P r efe re nc es  and  the  A n d ea n T ra d e P re fe re nc es  A c t fo r  1 8  m o nths  and  co n tinue d  a utho r iz a t io n  o f W o o l
T rust  Fund  which  a ids  U .S .  woo l  su it  makers  and  worke rs .    A t  p ress  t ime ,  fa te  o f measu re  in  Sena te  was
s t i l l  unce rta in ,  a lthough  passage is  l ike ly (see  W T T L ,  N o v .  29 ,  pa ge  3 ) .

K O R E A :  Assis tan t U ST R  W endy Cu tle r  and  K orean  D epu ty T rade  M in is te r  Cho i  Seok-young were  to  m ee t
in  Sea tt le  D e c.  1 7-1 9  to  wo rk  o n lega l  tex t  o f sup p lem enta l  agreem ents  reached  D ec .  3  to  U .S .-K o rea  FT A .

D O H A  R O U N D : E U  T ra d e C o m m iss io ne r K a re l D e G u cht in  W a shing to n  D e c.  1 6  sa id  D o ha  d e al  ca n b e
d o ne  in  2 0 1 1  bu t  wil l  need  m o d a l i ties  se t  be fo re  sum m er ho l idays s ta r t  in  A ugust .   “I t  has  b eco m e c lea r  to
us , which  b efo re  was  no t necessar i ly  the  case ,  tha t  the  U .S .  rea l ly  wants  to  do  D o ha ,”  he  sa id .   “I  pe r -
sona l ly  be l ieve  we  wi ll  ge t  a  de a l .   I  be l ieve  th is  b ecause  ce r ta in  em erg ing  co untr ies  have  increas ing
in te res t in  ge t t ing  a  de a l  do ne . . . [ a l tho ugh]  they  wil l  no t  say tha t  op en ly,”  he  to ld  luncheo n .

R E M A N D M A N IA: C IT  Jud ge  Jud ith  B arz i lay , in  N S K  v .  U .S . ,  issued  f if th  rem and  to  IT C  D ec .  9  in  d isp u te
o ver  in ju ry ru ling  in  Sunse t  rev iew o f an tid um p ing  ord er  on  b a l l  be ar ing  im p o r ts  ( s l ip  op .  10 -1 3 3 ) .   “T he
agency must  de te rmine  whethe r  the  cumula ted  sub jec t imp or ts  const i tu te  more  than a  min ima l  o r  tangen tia l
cause  o f  in ju ry to  the  d o m es tic  ind us try tha t  l ike ly wil l  co n tinue  o r  recur  in  the  ab sence  of  the  an t id um p ing
du ty o rde rs ,  g iven the  s ignificant  p resence  o f,  and  seemingly imp enetrab le  ba rr ie r  imp osed  by , non-sub jec t
imp or ts  in  the  U n ited  S ta te s  marke t,”  she  o rde red  (see  W T T L ,  N o v .  22 ,  pa ge  4 ) .

N M E : IT A  in  D e c.  1 6  F ed e ra l R e gis te r  ca lle d  fo r  co m m e nts  o n  cha nging  to  ra nd o m  se le c t io n  m etho d  fo r
nam ing  N M E  resp o nd ents  in  an tid um p ing  cases  and  on  d e  fac to  c r i te r ia  i t  uses  to  es tab l ish se p ara te  ra tes  in
N M E  antidump ing p roceed ings  (see  W T T L ,  D ec .  6 ,  page  3 ) .

E X -IM  B A N K : Y ader  A .  P ad i l la ,  59 ,  was sen tenced  to  24  mo n ths in  p r ison  D ec . 3  in  M iami U .S .  D is tr ic t
C o urt  a f ter  p lead ing  gu i l ty  to  de fraud ing  the  E x-Im  B ank  o f   $ 3 1 0 ,63 9  in  schem e to  exp o rt  p harm aceut ica ls
to  S o uth  A m e ric a  fro m  h is  p ha rm a cy.   A fte r  ja il  he  m ust  se rve  3 6  m o nths  o f sup e rv ise d  re le ase , d o  1 ,4 0 0
ho urs  o f  co m m unity se rv ice  and  pay $2 1 5 ,63 9  in  re s t i tut ion  to  go vernm ent .

FC P A :  R A E  System s  Inc .  o f  Sa n  Jo se ,  C a l if . ,  has  agreed  to  pa y ap p rox imate ly $3  m il l io n  to  SE C  and
Just ice  to  se t t le  charges  o f  vio la t ing  FC P A  when  i t  m ad e  b r ib es  thro ugh  two  C hinese  jo int  ven tures  to
C hinese  o ffic ia ls  to  ob ta in  go ve rnm en t co nt rac ts  fo r  the ir  gas  and  chem ica l  de tec t io n  p ro d uc ts .

A C T A : U ST R ’s  o ffice  asked  fo r  pub lic  co m m ent in  D ec .  17  Fed era l  R egis te r  on  f ina l  A nti-C o unte r fe i t ing
T rade  Agreemen t (see  W T T L ,  N o v .  22 ,  pa ge  4 ) .

E D I T O R ’S  N O T E :  In  ke ep ing  with  o ur  re gu la r  sc he d ule  o f  5 0  issue s a  ye ar ,  the re  w il l  b e  no  issue  o f
W ashing ton  T ar if f  &  T rad e  Le t te r  on  D ec . 27 ,  201 0 .   O ur  nex t issue  wil l  be  Jan.  3 ,  201 1 .   U n ti l  then,  we
wish  a l l  o ur  read ers  a  H A P P Y  H O L ID A Y  and  a  H E A L T H Y  A N D  P R O S P E R O U S  N E W  Y E A R .
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