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Wolf  “Opt imist ic” That  Congress Will Back Export  Reforms

Bureau of Industry and Security (BIS) Assistant Secretary Kevin Wolf says he is “quite
optimistic” that Congress will support the administration’s plans for legislative changes to
implement the final phase of its export control reform initiative.  Export reform is not a
partisan issue, and the administration’s goals are the same as some Republicans’, he told the
agency’s Materials Technical Advisory Committee (MTAC) Feb. 10.

“I don’t know how things are going to work with the Hill, good or bad,” he said.
“I’m not saying I’m pessimistic; quite the contrary, I’m quite optimistic about
ultimate dealings with the Hill,” he added.

Many aspects of the export reform initiative “are some of things that are front and center on
some of the Republican agenda: eliminating unnecessary red tape, increasing national security,
encouraging job growth, eliminating redundant and unnecessary regulations,” Wolf stated.
“Those all happen to be the same objectives of this administration,” he told MTAC.

Court  Says ITA Can Reopen AD Cases When Fraud Suspected

Commerce’s International Trade Administration (ITA) can use its authority to conduct “changed
circumstances” reviews to reopen the record in antidumping and countervailing duty cases when
there is evidence of fraud in an investigation, the Court of Appeals for the Federal Circuit
(CAFC) ruled Feb. 7 in Home Products International, Inc., v. United States. (Case 2010-1184).  
The ruling contradicts the assertions of some ITA lawyers that the agency doesn’t have the
legal authority to investigate fraud in trade cases (see WTTL, Feb. 7, page 1).  It also comes
the same week that ITA published new rules in the Federal Register imposing tougher certifica-
tion requirements on parties that file documents in such cases.  

The CAFC decision involved a challenge to the second administrative review of the AD order on
metal ironing boards from China.  In the third administrative review, ITA determined that
certain submissions by one respondent “were unreliable and inaccurate” but did not say there
was actual fraud.  Nonetheless, it used “adverse facts available” to set the dumping margin.  The
petitioner in the case, Home Products, claimed the same inaccuracies were in submissions in
the second administrative review and wanted the record in the case reopened.  ITA refused that
request, and Court of International Trade Judge Leo Gordan backed the agency’s decision.  The
CAFC disagreed and reversed Gordon, ordering him to remand the case to ITA.  “As described
by Commerce in the third administrative review, the evidence of misrepresentations by Since
 



Page 2                      Washington Tarif f  & Trade Letter      February 14 ,  20 1 1

Hardware [the respondent] in the third administrative review is quite substantial,” the CAFC
decision notes.   The appellate ruling cites an earlier CAFC ruling in Tokyo Kikai where it
“established that Commerce has inherent authority to reopen a case to consider new evidence
that its proceedings were tainted by fraud.”  In Tokyo Kikai, it had acknowledged that fraud
doesn’t fit neatly into the category of  changed circumstances, but it said circumstances that led
to the determination had “changed” because the true circumstances, previously concealed by
fraud, have come to light.  “Nonetheless, we held that “administrative agencies possess inherent
authority to reconsider their decisions, subject to certain limitations, regardless of whether they
possess explicit statutory authority to do so,” the decision states.  

“Strangely, the government argues that Commerce has no authority to consider
allegations of fraud.  While the statute does not in terms confer such authority, it
is necessarily inherent in the authority of any administrative agency, as our
decision in Tokyo Kikai makes clear.  Contrary to Commerce’s argument, the
authority to reopen is not limited to cases in which a determination of fraud has
been made in a separate proceeding,” the ruling declares. 

Kirk Refuses to Be Pinned Dow n on Panama,  Colombia Pacts

U.S. Trade Representative (USTR) Ron Kirk repeatedly avoided the efforts of Republicans on
the House Ways and Means Committee Feb. 9 to get him to be specific about when the Obama
administration will send the Panama and Colombia free trade agreements (FTAs) to Congress
for approval or to say what specifically has to be fix with those pacts to move them toward
congressional consideration.  “I can tell you today that the president has directed me to
immediately intensify engagement with Colombia and Panama with the objective of resolving
the outstanding issues as soon as possible this year and bringing those agreements to Congress
for consideration immediately thereafter,” Kirk testified.  He also told the committee that he
was sending a team of USTR staffers to Colombia the week of Feb. 14 to begin this work.

Republican frustration with the administration’s slow action on the FTAs was
clear in the questioning of Kirk.  “The time for generalizations has past,”
declared Ways and Means Chairman Dave Camp (R-Mich.).   Rep. Wally Herger
(R-Calif.) underscored the GOP skepticism about Kirk’s promise to work on the
Colombia and Panama accords, quoting verbatim from statements that Kirk and
President Obama have made for two years about action on the two FTAs.

Rep. Kevin Brady (R-Texas), who chairs the Ways and Means trade subcommittee, warned Kirk
that the House won’t vote on permanent normal trade relations (PNTR) status for Russia – one
of the administration’s top trade priorities – until after the president signs Colombia and
Panama implementing legislation.  “There is virtually no chance that the Russian PNTR will be
moved ahead of Panama and Colombia,” he declared.  Besides Russian PNTR, renewal of Trade
Adjustment Assistance (TAA) and the Andean Trade Preferences Act (ATPA) have also gotten
caught in the middle of the rhetorical fight over the pending FTAs.   The short extensions of
the programs expired Feb. 12 without congressional action.  Democrats and Republicans blamed
each other for the laws’ lapse.  Without a commitment from the administration on specific
action items and a clear deadline for resolving any issues with the pending FTAs, “other trade
measures – such as TAA and ATPA, which we sought to extend this week – are now in limbo,
and American workers will suffer as a result,” Camp said in a Feb. 11 statement. 

2 0 1 0  Saw  Sharp Rebound in Exports,  Imports,  Def icit

On Wall Street, the sharp V-shaped recovery in U.S. exports and imports in 2010 from 2009
might be called “a dead-cat bounce.”  After goods exports dropped 18% and imports slide 26%
in 2009, the deepest decline since the Great Depression, goods exports in 2010 surged 21% and 
imports jumped 23%.  The increases, however, still didn’t bring trade back to the pre-recession
level of 2008.  Almost every manufacturing sector enjoyed last year’s trade rebound, with the 
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exception of civil aircraft exports which drew total aviation industry exports down 4% from
2009 (see table).  2010 was also a strong year for U.S. services exports, which grew 8% to a

record $542.8 billion and
contributed a surplus of
$148.7 billion to the U.S.
trade balance.  Increases
occurred in almost all major
service sectors, including
professional, financial and
insurance services, travel,
royalties and license fees,
passenger fares and
transportation.

A large part of trade in 2010
was driven by the post-
recession rebound in global
auto sales, which also helped
U.S. car firms retreat from
the brink of collapse.  Ex-
ports of auto and auto parts
rose 37% from 2009, as
imports jumped 43%.  

Along with more car sales,
the increase in the volume
and price of oil trade, saw
U.S. petroleum imports surge
32%.  The combined traded
deficits in autos and petro-
leum of $378.4 billion
accounted for 76% of the
total U.S. trade deficit in
goods and services combined.

U.S. exports to China in 2010
of $92 billion grew almost
50% faster than imports from
China of $365 billion but still
left a goods trade deficit of
$273 billion.  The growth in
exports to China was led by
increases in sales of passen-
ger cards, industrial machines
and soybeans.  The rise in
imports was spurred by
imports of computers and
accessories, household goods

and telecommunications equipment.  At the same time, exports to key countries in Asia also
outpaced imports, with the U.S. enjoying a trade surplus with Hong Kong, Taiwan, Singapore
and South Korea combined.

White House to Send Korea FTA to Congress w ithin M onth

President Obama “intends to submit the U.S.-Korea trade agreement to Congress in the next few
weeks and looks forward to working with you to secure its approval this spring,” USTR Ron
Kirk told the Ways and Means Committee Feb. 9.  Later, he agreed that a “few weeks” means 

Preliminary 2010 vs. 2009 U.S. Merchandise Trade Figures
(in billions)

2010
Exports

2009
Exports

%
Change

2010
Imports

2009
Imports

%
Change

Total $1,289 $1,068 21% $1,936 $1,575 23%

BY COUNTRY/REGION

Canada 249 205 21 276 226 22

Mexico 163 129 26 230 177 30

European Union (27) 240 221 9 320 282 13

    Germany 48 43 12 83 71 17

    France 27 26 4 39 34 15

   United Kingdom 48 46 4 50 47 6

Japan 61 51 20 120 96 25

China 92 69.5 32 365 296 23

NICs: HK, Singapore,
Taiwan, Korea

121 90 34 107 87 23

South/Central America 139 110 26 131 108 21

BY SECTOR

Agriculture 108 94 15 91.7 81.6 12

Aircraft, parts, engines 71.8 74.8 -4 31.3 30.6 2

Autos, parts, engines 112 81.7 37 225.2 158 43

Clothing 3.2 2.9 10 78.5 69.3 13

Chemicals-Organic 37.5 27.8 35 45.8 42.2 9

Chemicals-Inorganic 11.9 10.2 17 13.8 10.8 28

Petroleum, total categories 70.8 49.2 44 336 254 32

Iron & Steel 15.7 12 31 24.4 18.2 34

Metalworking Machines 6.5 5.3 23 6.4 5.7 12

Pharmaceuticals 46.6 46.1 1 85.5 81.5 5

Semiconductors 47 37.5 25 29.5 21.3 38

Telecommunications 31.9 28.7 11 47.6 37.3 28

Wood Products 2.0 1.7 18 6.9 6.2 11
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less than a month.  Plans for sending the Korean agreement to Congress received a boost Feb.
10 when Kirk’s office released the final legal texts spelling out the agreements the U.S. and
Korea reached in December to modify the accord plus an exchange of letters between Kirk and
Korean Trade Minister Jong-Hoon Kim, providing details on other parts of the agreement.

Separately, Ways and Means Chairman Dave Camp (R-Mich.) has asked the
International Trade Commission to update its assessment of the impact of the
motor vehicle-related provisions in the Korus FTA, including the supplemental
autos agreement, on the U.S. passenger vehicle sector. 

According to annual trade figures released Feb. 11, Korea was the seventh largest export
market for the U.S. and seventh largest source of imports in 2010.  The U.S. exported $38.8
billion in goods to Korea and imported $50.6 billion, resulting in a $11.7 billion U.S. trade
deficit, almost all of which was due to auto trade (-$10.8 billion).  Korea exported $6.6 billion
in passenger cars to the U.S.; $2 million in trucks: and $5.2 billion in parts.  U.S. car exports
to Korea were just $359 million; $49 million in trucks and $512 million in parts.

*  *  *  Briefs *  *  *

C O M P U T E R S: P re sid en t  O b am a no t i fied  C o ngre ss  F eb .  7  tha t  B IS  wil l  rev ise  co m p uting  cap ab i l ity
th resho ld  fo r  req u ired  no tif ica t io n  o f exp o r ts  o f  h igh-p erfo rm ance  co m p ute rs  to  1 .5  we igh ted  T e raFLO P S
and  a lso  wil l  end  r es tr ic t ions  on  expo r ts  o f  these  com pute rs  to  A lban ia  and  Croa tia .

E X P O R T  E N FO R C E M E N T : Sab re  D efence  Ind ustr ie s  LLC , a  N ashvi l le ,  T enn . ,  fi rea rm s m anufac ture r ,  i ts
o wner  and  four  o f  its  em p loyees have  been  ind ic ted  on  A E C A  charges re la ted  to  f irea rm s t ra ffick ing .  
Ind ic tm ent  was  unsea led  Feb .  8 .   Sa b re ’s  o ffices  were  ra id ed  las t  year  by  AT F age n ts  and  i ts  o p era t io ns
are  now  up  fo r  auc tio n  by  C ad ence  B ank .

C H IN A  C U R R E N C Y : B ip ar t isan  gro up  o f lawm akers  in  H o use  and  Sena te  re in tro duced  leg is la t io n  (H .R .
6 3 9 )  to  m ake currency man ip ula t io n  sub jec t  to  co un tervai l ing  duty ru les .

FC P A : M axwell  T echno log ies  Inc .  o f  San  D iego ,  C a l i f. ,  Jan .  31  agreed  to  pay over  $ 1 4  m il lion  to  se t t le
SE C  and  Just ice  charges tha t i t  v io la ted  FC P A .  M axwell ,  manufac tu re r  o f  ene rgy s to rage  and  power
d e l ive ry p ro duc ts ,  “rep ea ted ly pa id  b r ib es  to  C hinese  o ffic ia ls  in  o rd e r  to  ob ta in and  re ta in sa les  co n trac ts
fo r  h igh  vo ltage  cap ac ito rs  fro m severa l  C hinese  s ta te -o wned  en ti t ie s ,”  sa id  SE C  co mp la in t  f i led  in  D .C .
U .S .  D istr ic t  Co urt .  F irm  ha s agreed  to  pay m o re  than  $6 .3  m il lion  to  se t t le  SE C  charges.   A t  sam e  t im e ,  i t
reached  de fer red  p ro secu t ion  agreem ent  with  Just ice ,  ag ree ing  to  pay $8  m il lion  pena l ty .   

M O R E  FC P A : T yso n  Fo o d s,  Inc . ,  the  ch icken  p ro d uc t ion  co m p any,  se t t led  SE C  charges Feb .  10  tha t  i t
v io la ted  FC P A . T yso n’s  sub sid ia ry,  T yso n  de  M exico ,  mad e  imp ro p er  p aym ents  during  f isca l  yea rs  20 0 4  to
2 0 0 6  to  two  M exican  go vernment  ve te r inar ians  respo ns ib le  fo r  ce r ti fying  i ts  ch icken  p rod uc ts  fo r  expo r t
sa le s ,  acco rd ing to  SE C  comp la in t.  T yson  agreed  to  pay mo re  than $1 .2  m il l ion  in  d isgo rgement p lus p re-
judgmen t in te re st .  A t  same  t ime ,  i t  reached  de fe rred  p rosecution  agreemen t with  Just ice  and  ag reed  to  pay
$ 4  m il lion  c r im ina l  pena l ty .

E G Y P T : W o r ld  C us to m s  O rganiza t io n  urged  cus to m s  agenc ies Feb .  9  to  inc rease  the ir  v ig i lance  a t  b o rders
fo r  cu ltu ra l  a r ti fac ts  tha t  m ay  b e  smuggled  or  exp o r ted  i l lega l ly  from  E gyp t using  cur ren t  unrest  in  co untry
as  co ver .   “I  am  ap p ea l ing  to  the  glo b a l  custo m s co m m unity to  be  ex trem ely vig i lan t  a t  b o rd ers  as  E gyp t’s
cu l tura l  he r i tage  co u ld  be  end angered ,”  W C O  Secre ta ry G enera l ,  K unio  M ikuriya  sa id  in  s ta tem ent .

C H IN A : U .S .  aske d  W T O  F eb .  1 1  to  es ta b lish  d isp u te -se tt le m ent p ane ls  to  he ar  co m p la in ts  aga ins t :  (1 )
B e ij ing’s  antidump ing and  C V D  orde rs  on  imp or ts  from  U .S .  o f  g ra in -o r ien ted  f la t-ro l led  e lec tr ica l s tee l
and  (2 )  d iscr im ina to ry  and  res t r ic t ive  trea tm en t o f  U .S.  sup p liers  o f  e lec tro nic  p aym en t service s .

D R ILL  P IP E : IT C  sp li t  3 -3  Fe b .  7  in  fina l  in ju ry de te rmina t io n  in  A D /C V D  cases  aga ins t d r i l l  p ipe  and
d r il l  co l la r s  from  C hina .   T hree  com m issio ners  fo und  th rea t  o f  in ju ry to  U .S .  ind us try and  th ree  fo und  no
in ju ry.   Imp or ts  du r ing  200 9  pe r iod  o f  invest iga tion  d ropped  38%  from  yea r  be fo re .
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