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Census Considers Barring EAR Items from Option 4

In an attempt to win Customs and Border Protection (CBP) agreement to keep the Option 4,
Post-Departure reporting program available to old and new users, the Census Bureau may have
to agree to exclude items subject to the Export Administration Regulations (EAR) from the
program, Census officials told the Bureau of Industry and Security (BIS) Regulations and
Procedures Technical Advisory Committee (RPTAC) Dec. 7.  The possible exclusion of EAR
items from Option 4 drew strong objections from committee members who use the program.

CBP has long opposed continuation of Option 4 except for some bulk materials
and agriculture products.  To overcome those objections, Census had drafted
revisions to its Foreign Trade Regulations to create a “nots” list of items that
would not be eligible for the program (see WTTL, Sept. 19, page 1).

“One of the recommendations we’re considering are items on the Commerce Control List that
would not be allowed,” Omari Wooden, Census’ foreign trade ombudsman, told RPTAC.
“Basically, an item that has an ECCN, we’re proposing that those types of products would not
be exported” under Option 4, he said. “As we’re working with BIS, as we’re working with CBP,
one of their things is clearly enforcement, and enforcement of controlled items that have dual-
use purposes,” he explained.  Census is trying to find something the trade community can live
with “other than saying, we’re not going to allow anything to go post-departure at all,” he said. 

Court  Throw s Out  FCPA Convict ions for Prosecutor M isconduct

It was the first jury conviction of a company for violations of the Foreign Corrupt Practices Act
(FCPA), but accusations of prosecutor misconduct and false testimony led Los Angeles U.S.
District Court Judge Howard Matz Dec. 1 to overturn the convictions of Lindsey Manufacturing
of Azusa, Calif., and two executives.  Lindsey President Keith Lindsey and VP Steve Lee were
found guilty in that court May 10 of a scheme to bribe Mexican government officials at the
Comisión Federal de Electricidad, a state-owned utility company.  

“It is with deep regret that this Court is compelled to find that the Government team allowed a
key FBI agent to testify untruthfully before the grand jury, inserted material falsehoods into
affidavits submitted to magistrate judges in support of applications for search warrants and
seizure warrants, improperly reviewed e-mail communications between one Defendant and her
lawyer, recklessly failed to comply with its discovery obligations, posed questions to certain 
witnesses in violation of the Court’s rulings, engaged in questionable behavior during closing 
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argument and even made misrepresentations to the Court,” Judge Matz said in his order to
dismiss the convictions.  The jury reached its verdict on Lindsey and Lee after one day of
deliberations, following a five-week trial (see WTTL, May 16, page 4).

BIS Trying to Look Tough on Enforcement

As the Obama administration’s export control reform (ECR) moves forward, BIS is trying to
assure Congress that it’s up to the challenge of enforcing trade in military items transferred
from the U.S. Munitions List (USML) to the CCL.  “There seems to be this ongoing perception
that Commerce is in bed with industry, and so you can’t have the fox guarding the chicken
coop,” David Mills, BIS assistant secretary for export enforcement, told a meeting of BIS’
RPTAC Dec. 7.  “That is undermining the ECR initiative, particularly on the Hill. So it’s
something we have to counteract,” Mills said.

One way Mills plans to change that perception is by revising BIS’ common
practice of “suspending” civil fines and denial orders as part of administrative
settlements for specific periods when companies agree to stay in compliance with
export controls during that period. “I like that practice, but I’m going to call it
probation, not suspension. Suspension makes it look like we’re being soft, and
that’s the perception on the Hill,” he stated.  

 

USTR Unveils TPP Conservat ion Plan

In an effort to win environmentalist support for Trans-Pacific Partnership (TPP) negotiations,
the Obama administration unveiled Dec. 5 a “green paper” that seeks to add a “conservation
framework” to the TPP talks.  The framework would focus on three specific areas: wildlife
species of particular concern, marine fisheries and illegal logging and associated trade.  “Illegal
environmental trade is clear and tragic,” Deputy U.S. Trade Representative (USTR) Demetrios
Marantis said in a speech announcing the paper.  Conservation initiatives to combat this trade
“can be a starting point, not a sticking point,” Marantis said.

The pitch for conservation comes as the USTR’s office published three notices in
the Federal Register Dec. 7 seeking comment on the prospects of Canada, Japan
and Mexico entering the TPP talks (see WTTL, Nov. 21, page 1).  USTR “is
assessing Japan’s expression of interest in the TPP negotiations in light of the
TPP’s high standards for liberalizing trade and specific issues of concern to the
United States regarding Japanese barriers to agriculture, services, and manu-
facturing trade, including non-tariff measures,” the notice for Japan said.

The likelihood of Canada, Japan and Mexico joining the talks drew some skepticism from New
Zealand Trade Minister Tim Groser in a Nov. 22 speech.  Groser noted Japan’s protectionist
policies for agriculture and Canada’s strong defense in other negotiations for its supply man-
agement system for farm products.  “Truly I understand how sensitive this issue is for Japan,”
he said.  “Dairy will be very challenging for Canada,” he added; noting that supply management
“is completely inconsistent with tariff elimination.”  Groser also questioned how soon the three
countries would be able to join the talks.  “It is unlikely that these three economies will be
joining the negotiation formally within, say, the next few months” or even July, he said.

Administrat ion Putt ing Off  Export  Reform Legislat ion

The White House has drafted legislation that would complete Phase III of its export control
reforms but won’t submit it to Congress until it completes Phases I and II, reports Brian
Nilsson, director of nonproliferation controls on the National Security Council.  “We have a
draft bill but no decision has been made on socializing that bill or introducing that bill,” 
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Nilsson told the Practicing Law Institute Dec. 6.  “The reality is that we don’t need to deploy
Phase III until we get Phases I and II done,” he said.  Nilsson, who has been coordinating and
leading the reform effort for the White House, said 85% of the changes needed can be accom-
plished by executive action.  The bill would authorize creation of a single export licensing
agency and a single export control list as well as all changes needed to implement the final
reform steps.  The White House might reconsider plans for delaying its bill if Congress moves
ahead with any of the several bills that have been introduced to amend the Arms Export Control
Act and the Export Administration Act, Nilsson acknowledged.  If Congress began to move any
of these measures, “it certainly would prompt us to go back up the chain for guidance,” he said.

Industry Use of STA License Except ion Off  to Slow  Start

Since publication of the final rules authorizing the use of the Strategic Trade Authorization
License Exception (STA)  in July, only 14 exporters have taken advantage of it for 74 ship-
ments, according to Eileen Albanese, director of BIS’ office of national security and technology
transfer controls.  The agency expects that number to pick up as firms get more familiar with
the use of STA.  “I think with more education, with us doing more seminars, more people will
use it,” she told the Practicing Law Institute’s annual export controls program Dec. 5. 

Albanese stressed that STA is optional and exporters can still seek an individual
export license.  “You have to remember that if you choose not to use STA when
STA is available and you submit a license application, there is no guarantee that
that license application will be approved,” she said.

“Once that denial is received by the exporter, they can go ahead and, if they fulfill the obliga-
tions for STA, they can make that export,” Albanese stated.  “BIS has not taken the position
that a denial of an STA-eligible license is ‘informing’,” she noted.  If BIS denies the license, it
will tell the applicant, “Your application has been denied, however, this transaction is eligible
for STA if you meet all requirements,” she explained.  If there is a problem, there “will
definitely be in the denial notice that you are hereby informed that this transaction cannot
proceed and we will then put the entity on the Entity List, if that were the case,” she said.

Administrat ion Plans to Harmonize Import  Licensing Rules

The Obama administration is drafting rules to harmonize temporary import licensing require-
ments administered by DDTC and permanent import requirements under the jurisdiction of
Justice’s Bureau of Alcohol, Tobacco and Firearms (ATF).  As part of that process, it will
update the U.S. Munitions Import List (USMIL), which ATF uses to determine what imports
need licenses, and align the list with expected transfers of item from the USML to the CCL,
said Brian Nilsson, director of nonproliferation controls on the National Security Council at the
White House.  “The USMIL has not been updated for several decades,” Nilsson told a
Practicing Law Institute program Dec. 6.  ATF has already completed an initial review of the
list and will publish a regulation to deploy those changes, he noted.  

“ATF is the deciding agency for what needs to be protected for the purpose of
domestic security.  So we are going to recalibrate what is subject to temporary im-
port controls to those defense articles that are on the USMIL.  You will see that both
in the ATF regulations and, in the near future, by State and Commerce,” he said.

State,  BIS Propose Controls for Jet  Engine “Hot  Sect ions”

Export control officials say they are aiming to have proposals published by the end of March
2012 for converting 20 categories on the U.S. Munitions List (USML) into positive lists and
transferring large numbers of items to the Commerce Control List (CCL).  In the steady move 
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toward that goal, the Directorate of Defense Trade Controls (DDTC) Dec. 6 proposed filling in
previously reserved USML Category XIX  to cover gas turbine engines and associated equip-
ment and BIS proposed creating new 600-series Export Control Classification Numbers (ECCN)
for items that will move from that category to the CCL.  In parallel notices, DDTC and BIS
also reproposed revisions to Category VII (ground vehicles) to respond to public comments on
their original proposals (see WTTL, Nov. 14, page 1).

The BIS proposal would create ECCNs 9A619, 9B619, 9C619, 9D619 and 9E619
for those military gas turbine engines and related articles that no longer warrant
control on the USML.  One of these new ECCNs would cover jet engine “hot”
sections, long a controversial subject for the aviation industry.

ECCN 9A619 would control gas turbine engines “specially designed” for military use that
would not be controlled under proposed USML Category XIX, as well as digital engine controls
such as Full Authority Digital Engine Controls (FADEC) and Digital Electronic Engine Con-
trols (DEEC)) “specially designed” for gas turbine engines in ECCN 9A619.  It also would
control “hot section components and related cooled components “specially designed” for gas
turbine engines in ECCN 9A619 and engine monitoring systems, the BIS notice said.

*  *  *  Briefs *  *  *  

B IS :  Agency ha s  c rea ted  ne w m unit io ns co n tro l  d ivis io n  in  o ffice  o f  s t ra teg ic  ind ustr ie s  and  eco no m ic
secur i ty  to  hand le  exp ec ted  20 ,0 00  to  40 ,0 00  ad d it io na l  l icenses  i t  exp ec ts  to  rece ive  with  transfe r  o f i tem s
fro m  U SM L to  C C L,  agency o ffic ia ls  rep o r t .   T o d d  W ill is ,  who  serve d  as  ch ief  o f  D T SA ’s  dua l-use
l icens ing  d iv is io n ,  wil l  r e tu rn  to  B IS  to  head  new d iv is io n .   P rev io us ly,  he  was  ass is tan t  d i rec to r  o f  B IS
o ffice  o f en fo rce m en t analys is  and  a lso  head ed  out reach  ef fo r ts  to  unive rs i t ies  and  researc h  o rganiza t io ns .

R U SSIA : U .S .  wil l  invo ke  “no nap p l ica t ion”  o f  M FN  trea tment  fo r  R ussia  when  W T O  ap p ro ves R ussia ’s
access io n  to  W T O  dur ing  i ts  m in is te r ia l  D ec .  15 -1 7  be cause  C o ngress  has  no t  ye t  agreed  to  l i f t  Jackson-
V an ik  Ac t re s tr ic t ions  on  Russia ,  U ST R  Ro n  K irk  sa id  N ov .  30 .   H e  to ld  r epo r te rs  he  d idn ’t  expec t
no nap p l ica t ion  to  a ffec t  trad e  because  i t  wi l l  take  t im e  fo r  M o sco w to  enac t  leg is la t io n  to  co m p le te
accessio n  and  by then C ongre ss  m ay ha ve  ac ted  to  gran t  Russia  pe rm anent-no rm al- trad e  re la t ions s ta tus .  

M E N T H O L  C IG A R E T T E S : T w enty ex-H H S  se cre ta r ie s,  C D C  h ea d s and  surge o ns  ge ne ra l u rge d  U S T R  R o n
K irk  D ec . 8  to  accep t  W T O  ru ling  and  a sk  FD A  to  ban  men tho l  c iga re tte s  (see  W T T L ,  Sep t .  1 2 ,  page .  3 ) .  

B R A S: CIT  Jud ge  T imo thy S tanceu  D ec .  5  re jec ted  go vernm ent’s  mo tions to  ba r  te s t imo ny o f  “b ra  f it
m o d e l”  in  two  cases  b ro ught  by V ic to r ia ’s  Secre t  and  Lerner  N ew Y o rk  cha l leng ing  C usto m s ta r i f f
c lassi f ica t ions o f  b ra  top s (s l ip  op s.  11 -14 9 ,  11 -15 0 ) .   T est imo ny o f  mo d e l  who  t r ies  on  b ra s  fo r  f i t ,  fee l ,
sup p o r t  and  d es ign  d o esn’t  v io la te  ru le s fo r  use  o f exp e rt  witne sse s,  he  ru le d .

A IR B U S: Afte r  rev iewing E U  sta temen t on  measu res  i t  has  taken  to  com ply with  W T O  ru ling  on  subsid ie s
g iven to  A irbus ,  U ST R ’s  o ffice  sa id  D ec . 9  tha t i t  has  a sked  EU  fo r  consu lta tions .  “T he  U n ited  S ta te s  has
re vie we d  c are fu l ly  the  l im ite d  in fo rm a tio n  in  tha t no tif ic a t io n .  I t  ap p e ars  to  sho w  tha t the  E U  ha s no t
withd rawn the  subs id ies  in  que s tio n  and  has , in  fac t ,  g ran ted  new subs id ies  to  A irbus’ de ve lo p m ent  and
produc tion  o f  la rge  c iv il  a irc ra ft ,”  U ST R  sta temen t sa id  ( see  W T T L ,  D ec .  5 ,  page  3 ) .

C H IN A : C o nsu lta t io ns  with  B e i j ing  fa i led  to  reso lve  U .S .  com p la in ts  ab o ut  C hina’s  an t id um p ing  and
co unterva i l ing  du t ies  o n  imp o rts  o f  Am erican  ch icken  pa r ts ,  U ST R ’s o ffice  sa id  D ec .  8 .   As re su l t ,  U .S .  is
a sk ing W T O  to  e s tab l ish  d ispu te -se tt lemen t panel  to  hear  case  (see  W T T L ,  Sep t .  26 ,  pa ge  3 ) .

C A N A D A : P residen t O bam a  and  Canad ian  P r ime  M in is te r  H arpe r  ag reed  D ec . 7  to  launch  two  b i la te ra l
p rogram s  to  enhance  b o rder  secur ity  and  regu la to ry co o p era t io n .   “B eyond  the  B o rder”  and  “R egula to ry
C o o p era tio n”  e ffo r ts  wil l  a im  to  fac i l i ta te  t rade ,  im p rove  b o rder  in fras truc ture ,  s treng then  secur ity  and
rev ise  regu la t ions tha t  ham p er  t ransp o rta t ion  and  sa le  o f  go o d s and  se rv ices  ac ro ss  b o rd er .  

T R A D E  FIG U R E S:  U .S .  merchand ise  expo r ts  in  O cto b er  ro se  13 .5 %  from  year  ago  to  $1 2 7 .8  b i ll io n ,
C o m m e rc e  re p o rte d  D e c.  9 .   S erv ic es  exp o r ts  inc re ase d  9 .5 %  to  $ 5 1 .4  b il l io n  fro m  ye ar  ago .   G o o d s
im p o r ts  went  up  13 %  from  O cto b er  20 1 0  to  $1 8 6 .6  b i ll io n ,  as  se rv ices  im p o r ts  ga ined  6%  to  $3 6  b i ll io n .

P IP E :  In  p re l imina ry 5 -0  vo te  D ec .  9 ,  IT C  found  U .S .  ind ustry m ay be  suffer ing  inju ry fro m  a l leged ly
sub sid ized  and  dum ped  im po rts  o f c ircu la r  we ld ed  ca rb on  s tee l  p ip e  fro m Ind ia ,  O m an,  U A E  and  V ie tnam .
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