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Wassenaar Adopts Best  Pract ices for Export  Compliance

After a three-year effort, the Wassenaar Arrangement at its Dec. 13-14 plenary in Vienna
adopted advice for exporters on “Best Practices Guidelines on Internal Compliance Programmes
for Dual-Use Goods and Technologies.”  The Best Practice advice was one of four guidance
documents the regime adopted, along with about 40 changes to international control lists. 

Many of the changes are “good housekeeping” measures that reflect the regime’s
attempt to keep ahead of commercial technology, one source noted.  They were
needed, he explained, because many mobile devices, such as cellphones, and
personal computers are reaching capabilities that are close to control levels.

In addition to the dual-use guidance, Wassenaar issued advice on “Best Practices” for reexports
of conventional weapons and the accumulations of conventional weapons plus controlling the
transport of arms between third countries. A key change raised the adjusted peak performance
(APP) for digital computers to 3.0 Gbit/s from 1.5 Gbit/s (Wassenaar number 4.A.3.b).  Before
the U.S. can implement this change, the president must file a report to Congress justifying the
change.  Just a year ago, the APP was raised to 1.5 Gbits from 0.75 Gbit/s (see WTTL, June
27, page 4).  Wassenaar members had debated raising the level to 5 or 8 Gbit/s, but settled on
3 Gbit/s.  Industry had pressed for 20 Gbit/s, arguing that is the level now in research and the
higher level is needed to avoid deemed export requirements for foreign employees.

Among the list changes were new rules excluding less-protective body armor from controls
(1.A.5); “consequential changes” in controls on frequency synthesizer signal generators
(3.A.2.d); technology for the development and production of telecommunication equipment
(5.E.1.c.1); new controls on lighter-than-air unmanned “airships” (9.A.12); new common
controls on technology to manufacture cooling holes in gas turbine engines (9.E.3.c) and
technology for the production and development of gas turbine engines (9.E.3.a.2) and
technology for manufacturing hole shape ratios for engines (9.E.3.c.2).

Ruling on CVD Law  Poses Dilemma for Congress

An appellate court ruling barring the imposition of countervailing duties (CVD) on non-market
economies (NMEs) will put more pressure on Congress to enact legislation to reverse that read-
ing of the law, but such a measure could put the U.S. in violation of World Trade Organization
(WTO) rules.  While pending legislation (H.R. 639) would allow Commerce to consider the
undervaluation of the Chinese renminbi as a countervailable subsidy, the WTO has said 
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applying both CVDs and antidumping duties to NMEs at the same time violates its rules on
countervailing measures (see WTTL, March 14, page 4).  In its Dec. 19 decision, the Court of
Appeals for the Federal Circuit (CAFC) upheld a 2009 ruling by Court of International Trade
(CIT) Judge Jane Restani in GPX International Tire but for different reasons.  While Restani
said the International Trade Administration (ITA) could not apply both AD and CVD duties on
the same product unless it could create a methodology to avoid “double remedies,” the appel-
late court said CVDs could not be applied at all on NMEs.

The CAFC noted that its 1986 ruling in Georgetown Steel affirmed Commerce’s
discretion under the Chevron doctrine to apply or not apply CVDs to NMEs and
its decision not to apply them.  Since then, however, Congress has twice passed
legislation clearly stating its position that CVDs cannot be applied to NMEs; thus
eliminating that Chevron discretion. “Once Congress has ratified a statutory
interpretation through reenactment, agencies no longer have discretion to change
this interpretation,” the appellate court ruled.   

“Whether or not Congress’s actions in 1984 amounted to legislative ratification, as Commerce
argued in Georgetown Steel, its actions in 1988 and 1994 clearly did,” the CAFC stated.  The
1988 Omnibus Trade Act explicitly incorporated Georgetown Steel.  “The 1988 legislative
history shows that Congress rejected a proposal that would have made the very distinction
among NME countries that Commerce urges now,” the court said.  In 1994 when Congress
passed the Uruguay Round Agreement Act, it again ratified Georgetown Steel and Commerce’s
existing practice.  “As we concluded in Georgetown Steel, if Commerce believes that the law
should be changed, the appropriate approach is to seek legislative change,” the ruling asserts. 

“In light of this decision, hundreds of Chinese manufacturers and exporters can be expected to
challenge the application of CVD duties to their products, which range from aluminum extru-
sions, steel grating and drill pipe to paper products, kitchen shelving racks and magnets,”
attorneys at Sidley Austin said in an alert to clients.  “Similar challenges also can be expected
from Vietnamese manufacturers and exporters. These challenges will involve ongoing CVD
investigations and administrative reviews of existing CVD orders, as well as pending cases
before the CIT and CAFC,” they pointed out. 

Proposed Brokering Rules Raise Concerns for Industry

Defense exporters have been waiting for eight years for State’s Directorate of Defense Trade
Controls (DDTC) to propose changes to the brokering rules in the International Traffic in Arms
Regulations (ITAR).  When DDTC finally proposed them in the Dec. 19 Federal Register,
industry’s reaction was mixed.  Industry compliance managers and lawyers approved of
provisions that would simplify registration and reporting requirements and provide some
exemptions, but they also have raised concerns about DDTC’s attempt to expand the types of
persons and activities that would come under the rules.

Under the proposal, a broker would be defined as “any person (as defined by Sec.
120.14 of this subchapter) who engages in brokering activities.”  Those brokering
activities include: “any action to facilitate the manufacture, export, reexport,
import, transfer, or retransfer of a defense article or defense service.  Such action
includes, but is not limited to: (1) Financing, insuring, transporting, or freight
forwarding defense articles and defense services, or (2) Soliciting, promoting,
negotiating, contracting for, arranging, or otherwise assisting in the purchase,
sale, transfer, loan, or lease of a defense article or defense service.” 

The proposed rules would apply to: (1) any U.S. person wherever located; (2) any foreign
person located in the United States; (3) any foreign person located outside the United States
involving a U.S.-origin defense article or defense service; (4) any foreign person located
outside the United States involving the import into the United States of any defense article or
defense service; or (5) any foreign person located outside the United States acting on behalf 
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of a U.S. person.  The proposal would exempt various activities from brokering rules, including
activities by a U.S. person in the U.S. limited exclusively to U.S. domestic sales or transfers;
employees of the U.S. government acting in an official capacity; and activities that “do not
extend beyond administrative services.”

ETRAC Urges Resources to Track Emerging Technologies

The Bureau of Industry and Security’s (BIS) Emerging Technology and Research Advisory
Committee (ETRAC) urged the agency to add personnel and take a more active role in
coordinating interagency efforts to track emerging technology.  At its Dec. 15 meeting, the
committee urged BIS to establish an Office of Emerging Technology Analysis; adapt and
implement a tool similar to the Intelligence Advanced Research Project Agency’s (IARPA)
Aggregative Contingent Estimation, an online pilot project that uses crowdsourcing to predict
events; request other TACs to provide alerts on emerging technology in their areas of expertise;
and periodically update topical coverage and constituency of TACs.

In addition to a crowdsourcing tool, it said BIS should use existing private sector
resources like technology forecasts, think tanks and commercial vendors. 
Commerce staff should be provided subscription access to those resources, along
with leading technology journals, and the agency should work with scientific,
technical, engineering and mathematical (STEM) societies to solicit input on
long-term emerging technologies, committee members recommended.

Just ice Hit  w ith Another Setback in Gun Show  Prosecut ion

Justice’s prosecution of 22 arms dealers who were caught in a government sting operation for
allegedly violating the Foreign Corrupt Practices Act (FCPA) hit a setback Dec. 22 when a
federal judge acquitted six of the defendants of one count of conspiracy to violate the FCPA,
acquitted two of two counts of violating the FCPA, and dismissed all counts against one of the
defendants.  D.C. U.S. District Court Judge Richard Leon’s ruling followed his declaration of a
mistrial in the case against four other dealers in July (see WTTL, July 18, page 2).
 

The six defendants in the latest ruling are John M. Mushriqui, Jeana Mushriqui,
R. Patrick Caldwell, Stephen Gerard Giordanella, John Gregory Godsey and Marc
Frederick Morales.  The two counts dismissed against the Mushriquis involved
travel and phone calls to Washington, D.C., “to discuss the corrupt Country A
Deal,” according to the superseding indictment filed in April 2010.  Stephen
Giordanella was acquitted of all outstanding counts against him.   The trial of the
six began Oct. 3 and is scheduled to continue in January on the remaining counts.

In his ruling, Leon granted a Rule 29 Motion for Judgment of Acquittal as to those counts and
the conspiracy count, while denying motions for acquittal of several other counts. In September
before their trial began, Leon also ordered the dismissal of a money laundering count against
the six defendants, which he had also ordered in the earlier case against four other defendants.  

Reform Proposals Published for USM L Categories V I and XX

BIS and State issued parallel Federal Register proposals Dec. 23 to revise U.S. Munitions List
(USML) Categories VI and XX and create new 600-series entries on the Commerce Control List
(CCL).  “In recognition of the significant difference between surface vessels of war and sub-
marines,” State proposed moving submarines and associated equipment from Category VI
(Vessels of War and Special Naval Equipment) to Category XX (Submersible Vessels, Oceano-
graphic and Associated Equipment).  BIS proposed that submersible vessels, oceanographic
equipment and related articles currently in Category VI or Category XX that no longer warrant
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control on the USML would be controlled on the CCL in new ECCNs 8A620, 8B620, 8D620
and 8E620.  In the second proposal, BIS noted that surface vessels of war and related articles
that the president determines no longer warrant control under USML Category VI would be
controlled under the CCL in new ECCNs 8A609, 8B609, 8C609, 8D609 and 8E609.
 

*  *  *  Briefs *  *  *

B IS:   J eanne tte  Chu , who  se rved  fo r  many yea rs  a s  so le  B IS  rep resen ta tive  in  Ch ina  and  more  recen tly  a t
B IS  head q ua r ters ,  re t ired  D ec .  3 1  af ter  3 1  years  in  go ve rnm en t service .   She  is  jo in ing P r iceW aterho use
C oo per s (P wC)  a s d irec to r ,  expo r t  con tro ls ,  s ta r t ing  Jan.  4  in  M cLean,  V a . ,  o ffice .

ST E E L W IR E  H A N G E R S:  M & B  M eta l  P rod uc ts  C o m p any  Inc ;  Innova t ive  Fa b r ica t io n  LL C /Indy  H anger ;
and  U S  H anger  Co mp any LLC  fi led  antidump ing and  coun te rva il ing  du ty pe ti t ions  with  IT C  and  IT A  D ec .
2 9  o n im po rts  o f s tee l  wire  ga rm ent hangers  fro m T a iwan  and  V ie tnam .

W IN D  T O W E R S: W ind  T ower  T rade  Co a li t ion  fi led  antidump ing and  coun te rva il ing  du ty comp la in ts  a t
IT C  and  IT A  D ec .  29  aga ins t  ut i l i ty  sca le  wind  towers  f rom  C hina  and  V ie tnam . 

C LO T H E S W A SH E R S: W hir lp o o l  f i led  an tid um p ing  and  co unte rva il ing  du ty co m p la in ts  with  IT C  and  IT A
D ec .  30  aga ins t im p o r ts  o f  resid en t ia l  c lo thes  washers  from  M exico  and  So uth  K o rea .   P e t i t io ns  asse r t
Sam sung  and  LG  E lec tro n ics  have  dum p ed  the ir  p ro d uc ts  into  U .S .  fro m  p lan ts  in  tho se  two  co untr ies .  

C H IN A  C U R R E N C Y : T reasury D ec .  27  is sued  sem i-annua l  repo r t  on  fo re ign  cur rency  m anip u la t io n  and
aga in d ec l ined  to  na m e C hina .   “S ince  the  au tho ri t ies  dec ided  in  June  20 1 0  to  a l low the  exchange  ra te  to
ap p rec ia te ,  the  renm inb i  has  ap p rec ia ted  by a  to ta l  o f  7 .5  pe rcen t  aga ins t  the  do l lar ,  as  o f  D ecem b er 1 6 .  
T a king  in to  ac co unt  the  h ighe r ra te  o f  d o m estic  in fla tio n  in  C h ina  tha n in  the  U nite d  S ta te s,  the  re nm inb i
ha s ap p re cia te d  a ga ins t  the  d o lla r  o n  a  re a l ,  in fla tio n-a d jus te d  b a sis  b y ne ar ly  1 2  p erc en t  s inc e  June  2 0 1 0
and  ne ar ly  4 0  pe rcen t  s ince  C hina  f irs t  in i t ia ted  currency re fo rm  in 2 0 0 5 ,”  rep o rt  s ta tes .  

C U ST O M S: W ith  Sena te  never  ac t ing  to  co nver t  h is  recess  ap p o in tm ent in to  pe rm anent  co nfirm atio n ,  C B P
C om miss ione r  A lan  B ers in  re s igned  D ec . 30 .   U nder  Co nsti tu tion ,  h is  appo in tmen t wou ld  have  ended  D ec .
31 .   D epu ty Co mm iss ione r  D av id  V .  Agu ila r  w il l  se rve  a s  ac t ing  comm iss ione r  and  A ssis tan t Co mm iss ione r
fo r  the  O ffice  o f  F ie ld  O p era t ions T ho m as W inko wsk i  wil l  se rve  as  ac t ing  dep uty co m m issio ner .  

G SP : A nnua l  rev iew o f pe t i t io ns  fo r  add it io ns  and  remo val  o f  i tem s  fo r  G SP  e l ig ib i l i ty  p ro d uced  on ly one
rem o val ,  ce r ta in  non-do wn s leep ing  ba gs  b ecause  o f im p o r t sens it iv i ty ,  U ST R  anno unced  D ec .  29 .   Sen .
Je ff Sessio ns (R -Ala .)  nea r ly  b locked  renewal  o f  G SP  over  co n t inued  G SP  fo r  s leep ing  bags.  

P H IL IP P IN E S :  W T O  A p p e lla te  B o d y D e c.  2 1  m o stly  up he ld  d isp u te -se tt le m ent p ane l f ind ings  tha t P h il ip -
p ines v io la ted  W T O  ru le s  with  excess  taxes  on  imp or ted  d is t i l led  sp ir i ts  (see  W T T L ,  A ug .  22 ,  pa ge  2 ) .

FC P A : M agyar  T e leko m , H ungary’s  la rges t te leco m m unica t io ns  p rov ider ,  and  G ermany’s  D eutsche
T e lekom, ma jo r i ty  owner o f  M agyar  T e lekom, agreed  D ec . 29  to  pay $95  mil l ion  in  c iv il  and  c r imina l f ines
to  SE C  and  Jus tice  to  se t t le  charges  o f v io la t ing  FC P A  by  br ib ing  of fic ia ls  in  M aced o nia  and  M o ntenegro
to  win b usiness .   A s p a r t  o f  ag reem ents  with Just ice ,  they wil l  pay $6 3 .9  m il lion  in  c r im ina l  fine s ,  and  in
se tt lemen t w ith  SEC  they agreed  to  pay $31 .2  m il l ion  in  d isgo rgement and  in te re st .    SEC  a lso  charged
th ree  ex -M agyar  executives with  o rchestra ting  b r ibe ry schemes  (see  W T T L ,  Ju ly 4 ,  page  4 ) .

M O R E  F C P A : N ine  e x-S ie m ens exe cu tive s we re  c ha rge d  D e c.  1 3  with  b r ib e ry sc he m e to  re ta in  $ 1  b il l io n
governmen t con trac t to  p roduce  na tiona l iden ti ty  cards  fo r  Argentine  c it izens .   SE C  cha rged  seven  o f them
with  FC P A  vio la t io ns ,  while  e igh t  were  ind ic ted  in  N .Y . U .S . D is tr ic t  C o ur t  o f co nsp iracy to  vio la te  FC P A ,
wire  fraud ,  mo ney  laund er ing  and  co nsp iracy.   S iem ens  AG  and  its  subs id ia ry,  S iemens  S .A.  (S ieme ns
A rgentina )  p leaded  guil ty  to  FC P A  v io la tions  in  D ecemb er  200 8  and  pa id  $1 .6  b i l l ion  to  r eso lve  charges
with  the  SE C , Jus t ice ,  and  O ffice  o f  P rosecu to r  G enera l  in  M unich  (see  W T T L ,  D ec .  22 ,  20 0 8 ,  page  4 ) .  

M O R E  FC P A :  Ao n  C o rpo ra tion ,  C hicago -b ased  p rov ider  o f  r isk  m anagem ent  se rv ices ,  insurance  and
re insura nc e ,  agre ed  to  p ay $ 1 4 .5  m il l io n  to  S E C  to  se tt le  F C P A  c ha rge s D e c.  2 0 .   I t  a lso  wil l  p ay $ 1 .7 6 4
m ill io n  c r im ina l f ine  in  no n-p ro se cu tio n  agre em e nt with  Jus t ic e .   S E C  c la im e d  A o n ’s  sub sid ia rie s m ad e
o ver  $ 3 .6  m il lion  in  im p ro p er  p aym ents  be tween  19 8 3  and  20 0 7  to  ob ta in o r  re ta in  insu rance  business  in
vario us co untr ies ,  inc lud ing  C o sta  R ica ,  E gyp t ,  V ie tnam , Ind o nesia ,  U A E , M yanm ar and  B anglad esh .  

E N T IT Y  LIST : B IS  in  F ed era l  R eg is ter  D ec .  1 6  ad d ed  Infotec  and  W aseem  Jawad  in  U A E  to  E nt ity  Lis t
“based  on  evidence  tha t they pu rchased  U .S .-o r ig in  in te rne t f i l te r ing  dev ices and  t ranssh ipp ed  the  dev ices
to  Syria ,”  B IS  sa id .   B IS  a lso  rem o ved  from  lis t  two  pe rso ns  in  S ingapo re  and  two  pe rso ns  in  T a iwan .
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