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Ros-Leht inen Continues to Block Export  Control Reform 

The Obama administration’s push to get Congress to go along with its export control reform
initiative and transfer of U.S. Munitions List (USML) items to the Commerce Control List
(CCL) still faces a major roadblock from House Foreign Affairs Committee Chairman Ileana
Ros-Lehtinen (R-Fla.).  “We are ready to work with the executive branch to reach an agree-
ment.  However, we will not accept unilateral actions that substantially infringe on or ignore
congressional oversight over these important national security matters,” she said in her opening
statement at a committee hearing Feb. 7 on satellite export controls.  Her challenge to the
reform effort rebuffs a plea from Chairman of the Joint Chiefs of Staff General Martin
Dempsey for Congress to speed up approval of the reforms (see WTTL, Jan. 30, page 1).

Ros-Lehtinen questioned a proposal to transfer USML items into what Commerce 
officials have called the Commerce Munitions List (CML).  “This proposed
arrangement raises a number of questions, including: the lack of a statutory basis
for the proposed CML; the relationship of the CML to U.S. security assistance
authorities; and the elimination of congressional notification and reporting
requirements for the export or retransfer of such defense articles,” she said.

She also objected to some CML items being eligible for export under the new License Excep-
tion Strategic Trade Authorization.  “To be effective, however, country exemptions for the
export of defense articles must incorporate critical safeguards, including agreement on which
foreign parties can have access to controlled items and on foreign cooperation in enforcement.
These appear to be missing from the process set out by the administration,” she stated.

GAO: Domestic Content  Rules Restrict  Ex-Im Compet it iveness

More and more U.S. firms may become ineligible for financial aid from the Export-Import Bank
(Ex-Im) as they fail to meet the bank’s domestic content requirement, a Feb. 7 report from the
Government Accountability Office (GAO) suggests (GAO Report 12-294).  Current rules require
bank-backed exports to contain at least 85% U.S. content, but with globalization of the global
supply chain, many U.S. exports contain less than that level.  “Given varying levels of domestic
content by product and industry, Ex-Im may be unable to provide full financing for exports in
certain industries if trends continue,” GAO declared. The report also noted that numerous
congressional imposed mandates on Ex-Im financing make the bank less competitive compared
to the export credit agencies (ECAs) of other major industrial countries, known as the G-7.  In
addition to less flexible domestic content rules, Ex-Im financing is also restricted by mandates 
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on carbon-content, environmental impact, small and medium enterprise lending goals, economic
impact analysis and congressional notifications, GAO said.  It recommended that Ex-Im conduct
a systematic study of its domestic content policy to ensure that it meets the goal of creating
U.S. jobs while remaining competitive against other ECAs.

While G-7 countries have agreed to export financing rules through an Organiza-
tion for Economic Cooperation and Development (OECD) Arrangement, major
emerging market countries haven’t and are increasing unrestricted financing, a
finding also reached by Ex-Im’s own competitiveness analysis (see WTTL, May
23, 2011, page 1).  “Official export credits from emerging economies such as
China, India, and Brazil have experienced rapid growth,” GAO said. 

“As nonparticipants in the OECD Arrangement, these countries can offer terms more favorable
than terms under the Arrangement,” GAO added.  It recommended that Treasury work with
other coun-tries to discuss export financing with these emerging nations.

New  Iranian Sanct ions Increase Risks for TSRA Exports

U.S. exporters that receive licenses from Treasury in the future to sell medical and agriculture
products to Iran will face greater risk of not getting paid as a result of new sanctions President
Obama imposed on Tehran and the Central Bank of Iran Feb. 6.  Licenses issued by the Office
of Foreign Assets Control (OFAC) before Feb. 6, including those authorized by the Trade
Sanctions Reform and Export Enhancement Act (TSRA), are exempted from the new sanctions
under a general license OFAC issued the same day.  Nonetheless, it may become increasingly
difficult for exporters to find Iranian banks that are not prohibited financial institutions.

“General License A does permit payment for exports under pre-existing TSRA
licenses and other licenses through banks that were previously permitted,” a
Treasury official told WTTL.  “Licenses will continue to be issued.  Specific
licenses under TSRA after Feb. 6 will continue to exclude authorization for
payment through a bank designated under OFAC authorities,” he added.

Obama’s executive order implements the 2012 National Defense Authorization Act (NDAA),
which he signed Dec. 31 (see WTTL, Dec. 5, page 1).  Compared to sanctions under the Iran-
ian Sanctions Regulations (ISR), which require U.S. financial institutions to reject unauthorized
transactions with Iran, the new order requires them to block such transactions.  It implements
NDAA Section 1245(d)(1), which will bar transactions after Feb. 28 with foreign correspondent
financial institutions that knowingly do non-oil business with the Central Bank or other desig-
nated Iranian banks and after June 29 with any correspondent banks handling Iranian oil
transactions.  The president can waive this provision if he determines the country in which an
institution is located “has significantly reduced its volume of crude oil purchases from Iran.”  

The State Department “is on the hook for determining” those targeted banks, the Treasury
official said.  “I think something should be coming out this month,” he added.  In addition to
screening their proposed transactions against Treasury’s designated nationals lists to ensure no
prohibited Iranian banks are involved, firms that apply for TSRA licenses for Iran will have to
determine whether any non-named banks might have a link to prohibited banks or individuals,
the official explained.  Despite the repeated imposition of tougher sanctions on Iran in recent
years, Treasury continues to approve about 1,200 TSRA licenses annually for Iran.  In its
quarterly report on TSRA cases from July to September 2011, OFAC said it approved 332
licenses, including 90 for agriculture products, 22 for medicines and 210 for medical devices. 

Pace of  Trade Grow th Slow ed in 2 0 1 1

After the steep jump in U.S. exports and imports in 2010, reflecting the bounce back from the
2009 recession, the pace of trade growth slowed in 2011, with U.S. goods exports increasing 
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16% compared to 23% in 2010 and imports rising 15% v. 23% the year before (see table). 
Prospects for 2012 suggest an even slower pace, especially with the uncertainty about European

economic conditions.  While
U.S. exports to China con-
tinued to grow faster than
imports, they grew just 13%
last year compared to 32% in
2010.  Imports from China
increased just 9% v. 23% in
2010.

The trade balance with South/
Central America went from an
$8 billion surplus in 2010 to a
$4 billion deficit in 2011. The
major cause was an increase in
the trade deficit with Venez-
uela and Colombia due to
increased prices for oil and raw
materials. 

The increase in the 2011 U.S.
trade deficit for manufactured
goods to $737 billion reflects
both the growth in U.S. manu-
facturing, which drew in more
industrial supplies and capital
goods, as well as a return to
shopping by U.S. consumers,
especially for autos.

The American drug industry,
which 40 years ago was a
major contributor to the U.S.
trade surplus, continues to be a
major cause of the trade
deficit, as it moves more prod-
uction offshore, and generic
drug imports rise.  In 2011, the
industry registered a $46.5
billion deficit.  For services,
the 2011 surplus of $179 bil-
lion was the highest on record. 
Services exports in 2011 grew
10.2% from 2010 to $604.9
billion.  For 2011, services im-
ports totaled $425.9 billion, up
$22.8 billion or 6% from 2010.

“Zeroing” Deal Keeps Prospective Applicat ion of  Tarif f  Changes

Faced with the prospect that a World Trade Organization (WTO) arbitrator was prepared to
authorize millions of dollars in retaliatory tariffs against American exports, the U.S. agreed Feb.
6 to eliminate the use of “zeroing” in antidumping administrative reviews.  The agreement with
the European Union (EU) and Japan settles their long-running WTO complaints against the
practice and sets the stage for settlements of similar complaints by Brazil, Mexico, South Korea
and China.  Washington agreed to a strict timetable for Commerce to sign by Feb. 13 a final 

Preliminary 2011 vs. 2010 U.S. Merchandise Trade Figures
(in billions)

2011
Exports

2010
Exports

%
Change

2011
Imports

2010
Imports

%
Change

Total $1,498 $1,289 16% $2,235 $1,936 15%

BY COUNTRY/REGION

Canada 281 249 13% 317 276 15%

Mexico 198 163 21 263 230 14

European Union (27) 269 240 12 368 320 1%

    Germany 49 48 2 98 83 18

    France 28 27 4 40 39 3

   United Kingdom 56 48 17 51 50 2

Japan 66 61 8 129 120 8

China 104 92 13 399 365 9

NICs: HK, Singapore,
Taiwan, Korea

137 121 13 121 107 13

South/Central America 169 139 22 173 131 32

BY SECTOR

Agriculture 126 108 17 107.4 91.7 17

Aircraft, parts, engines 80.1 71.8 12 35.4 31.3 13

Autos, parts, engines 132.5 112 18 254.1 225.2 13

Clothing 3.3 3.2 3 85.5 78.5 9

Chemicals-Organic 43.5 37.5 16 54.2 45.8 18

Chemicals-Inorganic 13.3 11.9 12 17 13.8 23

Petroleum, total categories 113 70.8 60 439 336 31

Iron & Steel 18.5 15.7 18 32.9 24.4 35

Metalworking Machines 7.7 6.5 18 9.7 6.4 52

Pharmaceuticals 45.4 46.6 -3 91.9 85.5 7

Semiconductors 43.8 47 -7 37.9 29.5 28

Telecommunications 35.8 31.9 12 48.5 47.6 2

Wood Products 2 2 0 6.8 6.9 -1
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rule of a regulation it proposed in December 2010 to stop using zeroing in administrative review
cases and for the U.S. Trade Representative (USTR) and Commerce to complete within four
months the Section 129 process for recalculating and publishing new dumping margins for EU
and Japanese imports that were the subject of the WTO disputes.  Based on previous WTO
rulings, the U.S. had already ended zeroing in original investigations.

In bowing to repeated WTO rulings against “zeroing,” the U.S. was able to win the
concession that any cash deposit revisions would only apply prospectively.  This
provision won grudging acceptance of the deal by United Steelworkers President
Leo Gerard.  “One count of our core objectives has been met with these announced
agreements – a prospective application of any change – meaning no retroactivity –
while avoiding retaliation is certainly a very positive outcome,” he said.

While the deals promise that Commerce will issue a final regulation ending zeroing, they don’t
say whether the department will address objections to its 2010 proposal (see WTTL, March 21,
2011, page 1).  In particular, the accords don’t mention how zeroing with be treated in “sunset”
reviews, an issue in the EU and Japanese complaints.  Nor did they mention exceptions to the
end of zeroing that Commerce had included in the proposal.  A senior USTR official said
answers to these questions will have to await Commerce’s publication of a final rule.  

The official said the final rule will apply to some pending reviews.  Except for a court challenge
to the order on ball bearings from Japan, the agreements don’t address how litigation might
affect the subject cases.  “I will continue to pay close attention to the implementation of the
U.S. new regulation so as to ensure the abolishment of zeroing and the compliance with the
WTO recommendations and rulings,” pledged Japanese Trade Minister Yukio Edano.

The four-month deadline for Commerce to complete the Section 129 process for subject imports
seems like a tough schedule to meet, but a USTR official told WTTL the department can achieve
that goal.  “Commerce has indicated that they are prepared to do that,” he said.  “The list of
cases and reviews was discussed and worked out in advance with Commerce,” he added.  

The U.S. dragged its feet in complying with WTO rulings against zeroing because of strong
objections from import-sensitive domestic industries and unions.  It had also hoped to get the
WTO to amend its rules to allow zeroing as part of the Doha Round negotiations.  The U.S.
found that there was absolutely no support for such a change among the majority of WTO
members, and the collapse of the round ended that path to resolution of the disputes.  Nonethe-
less, the USTR’s office said: “The United States will continue to press in ongoing WTO
negotiations for affirmation that zeroing is consistent with WTO rules.”

*  *  *  Briefs *  *  *

O FA C : T e led yne  T echno log ies  in  T ho usand  O aks,  C a l i f. ,  and  i ts  sub sid ia ry,  T e led yne  R D  Instrum ents  in
P o way, C a l if . ,  agreed  Feb .  7  to  pa y $3 0 ,3 8 5  to  se t t le  O FA C  charges  o f v io la t ing  Sud anese  Sanc tio ns
R egula tions (SSR )  on  two  occasions  in  2007 .  O FA C  a lleged  T e ledyne  ind irec tly  expo r ted  Aco ustic  D op p le r
C urren t P ro f i le rs  (A D C P ) to  Sudan  va lued  a t  $12 2 ,76 6 .   O FA C  sa id  T e ledyne  vo lunta r i ly  se lf-d isc losed
m atter  and  a l leged  vio la t ions co nst i tuted  no n-eg reg ious case .  

FC P A : Sm ith &  N ep hew P LC  in Lo nd o n ,  and  i ts  U .S .  sub sid ia ry,  Sm ith &  N ep hew Inc .  in  M em p his ,  T enn . ,
Feb .  6  se t t led  SE C  and  Just ice  FC P A  charges tha t  med ica l  dev ice  co m p any’s  sub sid ia r ie s  b r ib ed  pub l ic
d o c to rs  in  G reece .   Sm ith  &  N ep hew P LC  agreed  to  pa y $5 .4  m il l io n  in  d i sgo rgement  and  pre jud gm ent
in te re st  to  SE C , and  Sm ith  &  N ephew Inc . w il l  pay $16 .8  m il l ion  fine  to  se tt le  pa ra lle l  c r imina l cha rges a s
pa r t o f  de fe rred  p rosecution  agreemen t with  Just ice .

N E G O T IA T IO N S: N a tiona l Fo re ign T rade  Co unc il  issued  repor t  Feb .  8  u rg ing U .S .  to  seek p lu r i la te ra l
dea ls  in  trade  fac il i ta t ion ,  se rv ices,  hea lth  ca re ,  c lean techno log ie s  and  c ross-bo rde r  da ta  flows . I t  iden tif ied
fo ur  W T O -co nsis ten t  pa ths  fo r  achiev ing  such  dea ls ,  c i t ing  as  exam p les  severa l  pas t  p lur i la tera l  acco rd s .

T P P : U .S.  and  Jap an  he ld  fir s t  “senio r-level  b i la tera l  co nsul ta t io n”  Feb .  7  on  Jap an ’s  in tere s t  in  T rans-
P a c ific  P a r tne rsh ip  (T P P )  ne go tia tio ns .  Ja p ane se  und e rsc o re d  T o kyo ’s  re ad ine ss  to  enga ge  o n  ra nge  o f
is sues ,  U ST R  repo r ted .   Fo llo w-up  wo rk ing-leve l  m ee t ing  wil l  be  he ld  Feb .  21 -2 2  in  W ashing to n .
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