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BIS Creates Holding ECCN for Emerging Technology

Emerging technologies and goods that don’t have an existing place on the Commerce Control
List (CCL) or U.S. Munitions List (USML) could find a home in a newly established set of
Export Control Classification Numbers (ECCNs) on the CCL.  The Bureau of Industry and
Security (BIS) published a final rule in the Federal Register April 13 creating a new ECCN
series for “items that warrant control on the CCL but are not yet identified in an existing
ECCN.”  The rule creates five new ECCNs in this series: 0A521, 0B521, 0C521, 0D521 and
0E521 for commodities, materials, software and technology (see WTTL, March 12, page 4). 

“These items are typically emerging technologies (including emerging commod-
ities, software and technology) that are not yet included in the CCL, so such
items are listed on the CCL in 0Y521 ECCNs while the U.S. Government
determines whether classification under a revised or new ECCN, or an EAR 99
designation, is appropriate,” BIS noted. It said the new ECCN series is com-
parable to Category XXI (Miscellaneous Articles) on the USML.

“While an item is temporarily classified under ECCN 0Y521, the U.S. Government works to
adopt a control through the relevant multilateral regime(s); to determine an appropriate longer-
term control over the item; or determines that the item does not warrant control on the CCL,”
the agency said.  BIS first proposed this holding ECCN in July 2011 as part of its broad outline
of plans for export control reform and the transfer of items from the USML to the CCL.

ECCN 0Y521 items will be subject to a worldwide license requirement except for Canada with
a case-by-case license review policy under regional stability (RS Column 1) controls.  These
items will be eligible for License Exception GOV, but additional license exceptions may be
available on an item-specific basis, BIS noted.  Many in industry have been concerned about
how these new controls apply to fundamental research.  “Items classified in 0Y521 ECCNs by
definition would only be items subject to the EAR.  If an item were not subject to the EAR -
such as technology that arises during, or results from, fundamental research, as described in
Section 734.8 of the EAR - then it would not be subject to the EAR,” BIS explained. 

Panama,  Colombia FTAs M ay Aw ait  U.S.  Elect ions

There is a growing sense that President Obama won’t certify the implementation of the free
trade agreements (FTAs) with Colombia and Panama, which were signed into law Oct. 21, 2011,
until after U.S. elections in November.  After meeting with U.S. Trade Representative (USTR) 
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Ron Kirk on March 14, Panamanian Commerce Minister Ricardo Quijano told associates that he
does not expect the Panama pact to be implemented until Oct. 1, former Panamanian Ambas-
sador to the U.S. Juan Sosa told WTTL April 12.  Quijano “was very confident that by Oct. 1
the agreement will be in place.  To me, that means December 31,” Sosa said.  For now, the
delay is being caused by the need for Panama to enact additional laws to meet the conditions of
the FTA.  “There is some legislation on labor and finance that has to go to the assembly, and
that is to happen in the next few months.  There is no problem,” Sosa explained.  

At the Export-Import Bank’s annual meeting April 12, Deputy USTR Demetrius
Marantis said the U.S. is working with both governments on implementation. 
“Our teams are working pretty tirelessly with both the Colombian government and
Panamanian government,” Marantis said.  “It is in the interest of both sides to
bring, as we did with Korea, the Colombian and Panamanian agreements into
force as quickly as possible, and that is what we are doing,” he added.

U.S. ,  Brazil Liquor Deal Small Part  of  Bilateral Accords

U.S. and Brazilian officials were able to provide one trade “deliverable” during the visit of
Brazilian President Dilma Rousseff to Washington April 9, an agreement on the joint recog-
nition of distilled spirit names.  Through an exchange of letters between USTR Ron Kirk and
Brazilian Foreign Trade Minister Fernando Pimentel, the two countries launched a process for
the U.S. to designate Cachaça as a distinctive product of Brazil and for Brazil to designate
Bourbon Whiskey and Tennessee Whiskey as distinctive U.S. products.

The exchange of letters is the first step toward this recognition, a USTR state-
ment explained.  Treasury’s Alcohol, Tobacco and Firearms Bureau (ATF) will
need to publish a notice of proposed rulemaking to solicit public comments and
then issue a final rule confirming the designation of Cachaça.  Brazil will then
recognize Bourbon Whiskey and Tennessee Whiskey.

The meetings of U.S. and Brazilian officials during Rousseff’s visit produced numerous bilat-
eral agreements, mostly aimed at future cooperation, including on defense issues.  During an
Oval Office press availability with President Obama, Rousseff praised the progress being made
toward closer bilateral ties, including reductions to U.S. ethanol tariffs.  Nonetheless, she used
the occasion to criticize U.S. expansionist monetary policies that are causing the devaluation of
the dollar and the appreciation of Brazil’s currency (see WTTL, April 2, page 1).  

“I also voiced to President Obama Brazil's concern regarding the monetary expansion policies,”
Rousseff said.  “Such expansionist monetary policies in and of themselves, in isolation
regarding the fiscal policies, ultimately lead to a depreciation in the value of the currency of
developed countries, thus impairing growth outlooks in emerging countries,” she said.

Ex-Im Chief  Hits out  at  Bank Crit ics in Congress

In a speech to the Export-Import Bank’s annual meeting April 12, Bank Chairman and President
Fred Hochberg struck out at members of Congress who are blocking Ex-Im’s reauthorization.  
“Some in Washington think government has no role to play in helping our companies compete
abroad,” he said. “They think we should stand down as American companies compete with
foreign companies backed by foreign governments. They think we should disarm in the middle
of an economic arms race,” Hochberg told some 1,200 attendees at the meeting.

Hochberg noted President Obama’s national export initiative (NEI) and the goal of doubling ex-
ports by 2014. “But now, a few in Congress want to gut the NEI by gutting Ex-Im. They want
to unilaterally disarm American companies just as foreign competition is heating up,” he com-
plained. “Make no mistake. No matter what happens in Congress, current Ex-Im obligations will
not be affected. Your loans, your guarantees and your insurance will still be backed by the 
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full faith and credit of the U.S. government. But if Congress fails to act, all new activity will
grind to a halt,” Hochberg said. Hochberg tried to rebut a concern of many tea party backers
and conservatives that Ex-Im is causing the U.S. to build a large financial liability, arguing that
the bank has never lost any money from its deals.  

“That's an important point – especially for the few who think that Ex-Im is the
next Fannie or Freddie,” he said. “We don’t operate in one country. We operate
in over 170. We don’t operate in one industry. We operate in dozens of indus-
tries. Ex-Im’s historical loss rate is less than 1.5%; and Ex-Im makes money for
U.S. taxpayers,” he asserted. 

“But that’s still not enough for some. They just don’t like the idea of a government-backed
export credit agency. It offends them philosophically,” he said.  “This is no time for America
to let ideology triumph over pragmatism. We need to keep fighting to ensure that American
companies are competing on a level playing field. And that means we must keep Ex-Im open at
the level that U.S. exporters require,” Hochberg asserted. 

Former President Bill Clinton also spoke at the annual meeting and gave a strong endorsement
of Ex-Im’s renewal, while also taking the opportunity to knock those who are trying to shrink
the government.  “Every successful country, every one, has both a strong economy and an
effective government,” he said.  “You cannot cite a single country on the planet that has both a
growing economy, rising income and a robust sense of the future that does not have both a
vibrant private sector and an effective government,” Clinton asserted.  “They don’t say the
government is intrinsically evil, should be as weak as possible, everything they do is wrong,
they always mess up a two-car parade; let’s just get out of it,” he added.

U.S. ,  EU Announce Shared Investment  Principles

In an effort to show that the Transatlantic Economic Council can actually agree on something,
the U.S. and European Union (EU) announced April 10 that they have reached an agreement on
“Shared Principles for International Investment.”  The nonbinding, exhortative principles are
intended to “strengthen our collaborative efforts to foster open investment policies worldwide.
These principles would guide the United States and EU and the governments of third countries
in developing future investment policies,” a joint statement said. 

The seven principles call for: (1) Open and Non-Discriminatory Investment
Climates; (2) A Level Playing Field; (3) Strong Protection for Investors and
Investments; (4) Fair and Binding Dispute Settlement; (5) Robust Transparency
and Public Participation Rules; (6) Responsible Business Conduct; and (7)
Narrowly-Tailored Reviews of National Security Considerations.

WTO Foresees Slow er Trade Grow th in 2 0 1 2

The prospects for world merchandise trade growth in 2012 are dimmer than earlier projections,
raising doubts about President Obama’s goal of doubling U.S. exports by 2012.  World Trade
Organization (WTO) economists issued their latest estimates April 12, forecasting growth of
only 3.7% in 2012, which is slower than the 5% growth of 2011 and far off the 13.8% surge in
2010.  The 2012 prediction would be below the long-term average of 6% for 1990-2008 and
even below the average of 5.5% over the last 20 years, which includes the 2009 downturn, the
WTO reported.  “Should it come to pass, the baseline forecast for 2012 and 2013 would not
bring the volume of world trade any closer to its pre-crisis trend.  In fact, the gap should grow
larger as long as the rate of trade expansion continues to fall short of earlier levels,” it said.

“The outlook for world trade darkened in recent months as the euro sovereign debt crisis
threatened to undermine global growth,” the WTO report noted. “The agreement on a debt
restructuring plan for Greece has provided some respite for governments, but at least a mild 
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recession in the European Union may now be looming, with negative consequences for global
trade and output.  Emerging and developing countries would certainly be adversely affected by
falling import demand in the European Union, which is the single largest market for their
exports,” it added.  U.S. exports in 2011 were aided by the dollar’s depreciation against the
currencies of major foreign trading partners, including Japan, Switzerland and Brazil.  

“The Japanese yen and the Swiss franc both recorded significant nominal appre-
ciations against the U.S. dollar in 2011. The yen was up 10% year-on-year, partly
due to the safe haven role of the currency during times of uncertainty.  Mean-
while the franc jumped 17%, prompting interventions by the Swiss National Bank
in currency markets to forcing down the value of the currency, especially against
the euro,” the WTO reported. The Brazilian real was also up 5.4% against the
dollar, and the Chinese yuan and Korean won rose 4.7% and 4.3%, respectively. 
Despite the sovereign debt crisis in Europe, the euro appreciated 5% against the
dollar,” report stated. 

“Real effective exchange rates supplied by the International Monetary Fund show that the U.S.
dollar’s depreciation in 2011 was even stronger in real effective terms (-4.9%) than in nominal
terms,” the report noted. “On the other hand, the average appreciation of other major currencies
was overstated. The Japanese yen only appreciated 1.7% in real terms while the Chinese yuan
rose 2.7%.  Brazil’s currency registered a strong increase of 4.7% in real effective terms, while
the euro’s rise of 1.8% was relatively small,” it stated.

*  *  *  Briefs *  *  *

T R A D E  FIG U R E S:  U .S .  expo r ts  a re  g rowing  m o re  s lo wly than  in  20 1 0  and  20 1 1 ,  and  un less  pa ce  p icks
up ,  they  may no t  achieve  P res iden t  O b am a’s  goal  o f  do ub ling  U .S.  exp o r ts  by  20 1 4 .  U .S.  merc hand ise
expor ts  in  Februa ry rose  9 .0%  from  yea r  ago  to  $1 28  b i l l ion ,  Co mm erce  repor ted  Ap r i l  12 .   Se rv ices
exp o r ts  inc reased  1 0 %  to  $5 3 .2  b i ll io n  from  las t  Feb ruary.   G o o d s  im p o r ts  went  up  7 .1%  from  Feb ruary
2 0 1 1  to  $1 8 9 .3  b i ll io n ,  as  se rv ices  im p o r ts  ga ined  10 .1 %  to  $3 7 .8  b i ll io n .

A N T IB O Y C O T T : B IS  ha s  issued  three  warn ing  le t te rs  to  co m panies ,  ind ica t ing  tha t  i t  do es  no t  in tend  to
take  enfo rcem ent  ac t ion  aga ins t  them .  I t  sen t  wa rn ings to :  A ll ian t  T echsystem s (A T K ) in  A rl ing ton ,  V a . ,
M arch  30  fo r  fa i lu re  to  repo r t  reques t  to  engage  in  restr ic t ive  trade  prac t ice  o r  bo yco tt  on  two  oc cas io ns
invo lving  le t te rs  o f  cred i t  issued  by C entra l  B ank  o f  K uwait ;  P i t tco n  A rch i tec tura l  M eta ls  in  R ive rd a le
M d .,  M arch  7  fo r  one  fa i lu re  to  repo r t  reques t  to  engage  in  restr ic t ive  trade  prac t ice  o r  bo yco tt  invo lv ing
exp o r t to  Q ata r  and  le t te r  o f  c red i t  is sued  by  B r it ish  B ank  o f the  M id d le  E as t (U AE ) ; and  P B S& J In te r -
na t iona l  in  T am p a  F la . ,  Feb .  1  fo r  th ree  exp o rts  to  U A E  invo lving  req uest  fo r  p ro p o sa l  and  instruc t ions to
tend ere rs .

O FA C : E ssie  C o sm etics  L td .  o f  N ew Y o rk ,  which  was acq uired  by L’O rea l  in  20 1 0 ,  and  a  fo rm er co rp o ra te
o ffice r  agreed  to  p ay  $ 4 5 0 ,0 0 0  to  se t t le  charges  o f v io la t ing  I ran ian  T ransac t io ns  R egula t io ns  b y sa le  and
expor t o f  na i l  care  p rod uc ts  to  I ran ian  d is tr ibu to r  in  2009  and  20 10 .   O the r  p ress  repor ts  iden tif ied
execu t ive  as  M ax So rt ino ,  E ssie ’s  C E O , who  s igned  no np ro secu t ion  agreem ent  (N P A ) with U .S .  A tto rney in
M anha t tan  on  beha lf  o f  co m p any.   O FA C  co nsid e red  $2 0 0 ,00 0  o f  its  to ta l  se t t lem ent  sa t isfied  by E ssie ’s
N P A  with U .S .  A tto rney and  ad m inis t ra t ive  fo rfe i ture  to  D ep artm ent  o f  H o m eland  Securi ty .

W T O : D irec to r  G enera l  P asca l  Lam y nam ed  12  in te rna tio na l  business  and  trad e  exp er ts  A p r i l  13  to  “W T O
P anel  on  D efin ing the  Fu tu re  o f T rade .”   Lamy had  ca lled  fo r  crea tion  o f  panel  a t  W T O  min is te r ia l
confe rence  in  D ecemb er  (see  W T T L ,  D e c.  1 9 ,  p age  4 ) .   G ro up ’s  fir s t  m ee ting  wil l  b e  in  G e ne va  M a y 1 6 ,
with  repo r t  exp ec ted  in  ea r ly  20 1 3 .   “T he  d iff icu l t ies  we ,  and  m any  o ther  mul ti la te ra l  ins ti tu t io ns , have
enco unte red  in  recen t  years  is  ind ispu tab le  p roo f tha t  yes te rda y’s  so lu t ions  s im p ly canno t  be  ap p lied  to  the
p rob lems  we  face  tod ay,”  Lamy sa id  in  sta temen t.   Pane l’s  ana lys is  “wil l  spa rk deba te  and  open  new
channe ls  o f  th ink ing  on ho w we  can  best  co nfro n t  the  s tum b ling  b locks tha t  to d ay 's  rap id ly evo lving  wo rld
has s t rewn in  o ur  co l lec t ive  pa th,”  he  ad d ed .  

IN D IA : Ind ia  f i led  fo rm al  req ues t  fo r  W T O  d ispute-se t t lem en t co nsul ta t io ns  with  U .S.  A p r i l 12  to  ad d ress
com pla in t aga inst  U .S .  imp os it ion  o f  counte rva il ing  du tie s  on  s tee l p roduc ts  from  Ind ia .

FR E SH  G A R LIC: O n  6 -0  vo te  Apr il  12  in  “sunse t”  rev iew, IT C  de te rmined  tha t end ing antidump ing o rde r
o n  fresh  ga r l ic  f rom  C hina  wo uld  l ike ly cause  renewed  injury to  U .S .  ind ustry.
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