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Option 4  Will Remain w ith Shorter Report ing Deadline

After more than a year of interagency debate, the Census Bureau intends to make only one
major change to the rules for Option 4 post-departure reporting of exports through its Auto-
mated Export System (AES).  In a final rule revising its Foreign Trade Regulations (FTR), the
agency will shorten the deadline for filing post-departure data to five days from 10 days, Nick
Orsini, chief of Census’ foreign trade division, told the Bureau of Industry and Security’s (BIS)
Regulations and Procedures Technical Advisory Committee (RAPTAC) June 12.

The final rule is still undergoing interagency review but should be published this
summer, perhaps before the BIS annual Update conference July 17, Orsini advised
the committee.  “The concurring agencies are very familiar with the rule and very
little review needs to be done,” he said.

The limited change to the FTR puts off the fight over the future of Option 4.  BIS has already
advised firms they can no longer use the post-departure option for exports of items subject to
validated export licenses (see WTTL, March 12, page 1).  Over the last year, Census has
floated various proposals for dealing with Option 4, including limiting its use to certain bulk
commodities and creating a list on non-eligible goods.  In addition to dropping those ideas,
Census also won’t require current Option 4 users to reapply for eligibility, Dale Kelly, assistant
chief of its data collection division, told RAPTAC.

“I’ll be honest with you, [Option 4] is the issue that has hung up the regs for this long,” Orsini
said. “You have to get away from Option 4.  That is something we are going to have to do at
some point,” he stated.  “The idea of a trusted exporter program or where some type of infor-
mation is provided ahead of the export leaving the country is the direction this is going,” he
advised.  “So when you are asking if there are any commodities out of scope for Option 4, I’ll
answer you by saying there are no new commodities in the scope for Option 4,” he said.

U.S.  Wins WTO Complaint  Against  Chinese Dut ies on Steel

In the tit-for-tat battle between the U.S. and China over trade remedy actions, the U.S. won the
most recent dispute with a WTO dispute-settlement panel ruling June 15 that upheld most of
Washington’s complaints against the procedures Beijing used in applying countervailing and
antidumping duties on imports of grain-oriented flat-rolled electrical steel (GOES) from the
U.S.  Among its findings, the panel found China failed to determine the accuracy and adequacy
of evidence claiming U.S. exports of GOES benefitted from 11 subsidy programs.  It also 
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agreed with the U.S. that the Chinese had not provided sufficient non-confidential versions of
data in the case.  “This decision sends another clear signal to China that it must do more to
fulfill its WTO commitments, and that it will be held accountable to play by WTO rules,”
USTR Ron Kirk said in a statement.

China’s Ministry of Commerce (MOFCOM) violated WTO rules in its “finding
that subject imports caused material injury to the domestic industry and due to
deficiencies in the related essential facts disclosure and public notice and
explanation,” the panel determined. In addition, MOFCOM was faulted because it
“did not require the applicants to furnish non-confidential summaries in sufficient
detail to permit a reasonable understanding of the substance of the information
submitted in confidence,” the panel concluded.

New  Controls on Low -Light  Sensors to Be Imposed

A final BIS rule implementing changes the Wassenaar Arrangement adopted at its December
2011 plenary to multilateral export controls will also impose controls the regime agreed on in
December 2007 on low-light sensors, BIS Assistant Secretary Kevin Wolf reported June 12. 
The implementing regulation, which is expected to be published by the end of June, would
apply to Category 6 of the Commerce Control List (CCL).  “After this rule, there won’t be any
lingering Wassenaar implementation issues from any previous years,” Wolf told the agency’s
Regulations and Procedures Technical Advisory Committee.

An interagency dispute over how to implement the changes to sensor controls has
blocked revision of the Export Administration Regulations (EAR) for more than
four years. Wassenaar in 2007 agreed to impose controls on low-light sensors,
including electron multiplying charge coupled devices (EMCCD) that are used in
a variety of products where low-light conditions exist, including medical devices
for single molecule microscopy and cell motility viewing, as well as in astronomy
for seeing distant galaxies and stars.  

At one point, BIS officials said they had proposed applying to these devices controls similar to
those the agency adopted in May 2009 for uncooled thermal-imaging cameras, the so-called
UTIC Rule. The UTIC Rule allows subject cameras to be exported license-free to most EU
members, Japan and other close U.S. allies but requires semiannual reports to BIS on exports.

Comments to Be Sought  on Eliminat ing “Specially Designed” 

In addition to proposing a new definition for the term “specially designed,” BIS intends to
publish a separate notice seeking public comment on the feasibility of removing the term from
all places where it appears on the Commerce Control List (CCL).  The agency will also use the
comments its receives to prod the multilateral export control regimes that use the term to drop
“catch-all” terms and to identify more specifically the parts and components they want to
control, BIS Assistant Secretary for Export Administration Kevin Wolf told the Regulations and
Procedures Technical Advisory Committee (RAPTAC) June 12.

The advance notice of proposed rulemaking will be in addition to two separate
proposals BIS and State’s Directorate of Defense Trade Controls (DDTC) will
publish in the next few days to provide a new definition for specially designed
(see WTTL, June 11, page 1).  Wolf said there are 42 places in the CCL where
the term is used as a catch-all for parts and components.

“We eventually want to start moving away from the usage of the term,” Wolf told RAPTAC. 
He said BIS can’t eliminate the term now because it is used by multilateral regimes such as the
Missile Technology Control Regime and the Wassenaar Arrangement.  The advance notice is
intended “to get the public dialogue going,” Wolf said.  The agency wants industry “input on 
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the feasibility of removing the term all together and listing out current controls on specific
components in a positive fashion to eliminate ambiguity,” he explained.  The U.S. also would
use this advice when making proposals to the Wassenaar Arrangement and other regimes during
annual list reviews and seeking to replace the term with specific components.  The goal would
be “basically to force the governments of the regimes to really think about what they do and
don’t want to control with respect to these end-items,” Wolf stated.  

Baucus Promises to Tie M agnitsky to PNTR Legislat ion

To the consternation of the business community and the Obama administration, Senate Finance
Committee Chairman Max Baucus (D-Mont.) says he will seek to attach legislation to impose
sanctions on the Russians who were responsible for the death of Sergei Magnitsky to a bill (S.
3285) he introduced June 12 to lift Jackson-Vanik amendment restrictions on Russia and to give
the president authority to grant Moscow permanent-normal-trade-relations (PNTR) status (see
WTTL, June 11, page 1).  “I will work as Chairman of the Committee to add the full text of
the Magnitsky Act (S. 1039)...as an amendment to the PNTR legislation for Russia,” Baucus
said in a June 12 letter to Sen. Ben Cardin (D-Md.) and other Magnitsky co-sponsors.  Sens.
John Thune (R-S.D.), John Kerry (D-Mass.) and John McCain (R-Ariz.) co-sponsored S. 3285.

“We welcome the introduction of this bill as Russia is poised to join the World
Trade Organization (WTO) this summer,” said U.S. Trade Representative (USTR)
Ron Kirk in a statement.  “We will continue to work with Congress so that
Americans can reap the full benefits of Russia’s WTO membership,” he added.

In a June 12 letter to Baucus, eight GOP Finance Committee members urged him to address the
issues raised in the Magnitsky bill as well as human rights and political suppression in Russia
and Moscow’s aid to the Assad regime in Syria.  “Many aspects of the U.S.-Russia relationship
are troubling.  For example, public protests regarding the flawed election and illegitimate
regime of Vladimir Putin continue to be suppressed through force and economic penalties by
the Russian Government.  Russia continues to support and enable the Assad regime in Syria
through officially condoned arms sales and sustained opposition to United Nations Security
Council resolutions, and continues to occupy the Democratic Republic of Georgia.  In addition,
Russia’s most senior military officer recently threatened to preemptively strike and destroy
U.S.-led NATO missile defense sites in Eastern Europe,” said the letter.

ING Bank Pays $ 6 1 9  M illion to Sett le OFAC,  Criminal Charges

In the largest penalty ever imposed in an export sanctions case, ING Bank N.V. agreed June 12
to forfeit $619 million as part of deferred prosecution agreements (DPAs) with Justice and the
Manhattan district attorney for illegally moving more than $2 billion through the U.S. financial
system for Cuban and Iranian entities.  ING also entered into a settlement with the Office of
Foreign Assets Control, which said its penalty was satisfied by the forfeiture to Justice.

In more than 20,000 transactions from the early 1990s through 2007, ING
eliminated payment data that would have revealed its dealings with Cuba and
Iran; advised sanctioned clients on how to conceal their role in U.S. dollar
transactions; fabricated ING endorsement stamps for two Cuban banks to process
U.S. travelers’ checks; and threatened to punish employees if they failed to
remove references to sanctioned entities in payment messages.

In a statement, ING said it voluntarily disclosed the violations and has cooperated “closely and
constructively” with authorities. “The violations that took place until 2007 are serious and
unacceptable. The facts as compiled in the statement of the Department of Justice describe a
very different ING than the company we’re all working so hard for today,” said Jan Hommen,
CEO of ING Group, in the statement. “Since starting the investigations in 2006, ING Bank has
taken decisive actions to strengthen compliance throughout the organization and heighten



Page 4                     Washington Tarif f  & Trade Letter           June 18 ,  20 1 2

employee awareness of compliance risks,” he added.  The settlement arose out of ongoing
investigations into exports to sanctioned countries.  For instance, ING processed payments on
behalf of Aviation Services International B.V. (ASI), a Dutch aviation company, which was the
subject of a Commerce-initiated criminal investigation (see WTTL, Sept. 28, 2009, page 4).  

In addition to the civil penalty, a criminal information filed June 12 in D.C. U.S.
District Court charged the bank with one count of knowingly and willfully
conspiring to violate the International Emergency Economic Powers Act and the
Trading with the Enemy Act.  ING also was charged with violating N.Y. state
laws.  As part of the DPA with Justice, ING waived federal indictment and
accepted responsibility for its criminal conduct and that of its employees. 

State,  BIS Propose Controls on M ilitary Training Equipment

In parallel Federal Register proposals June 13, BIS and State tackled revising U.S. Munitions
List (USML) Category IX, which controls military training equipment and training, and trans-
ferring items to the Commerce Control List (CCL).  State proposed changing the category to
apply only to training equipment.  “Training on a defense article would be a defense service
covered under the category in which the defense article is enumerated,” the State notice said.

Items now covered in Category IX include ground, surface, submersible, space or
towed airborne targets; air combat maneuvering instrumentation and ground
stations; physiological flight trainers for fighter aircraft or attack helicopters;
radar trainers “specially designed” for training on radars controlled by Category
XI; training devices “specially designed” to be attached to a crew station, mission
system, or weapon; anti-submarine warfare trainers; and missile launch trainers.  

At the same time, BIS proposed creating four new Export Control Classification Numbers
(ECCNs) -- 0A614, 0B614, 0D614 and 0E614 -- to cover items determined to no longer warrant
control on Category IX.  For example, tooling and production equipment, currently controlled
in paragraph IX (c) would moved to proposed ECCN 0B614.  The new ECCNs would control
various  “parts,” “components,” “accessories and attachments,” inspection and production
“equipment,” “software” and “technology.”

 WTO Review  of  China Highlights Long List  of  Complaints

The World Trade Organization’s (WTO) biennial Trade Policy Review (TPR) of China’s trade
practices June 12 and 14 gave members a chance to sound off on Beijing’s continuing failure to
meet its WTO obligations and signs that the Chinese are actually moving backward in some
areas.  The WTO secretariat-prepared report for the TPR Body attempted to be nonjudgmental
in describing China’s practices, but country representatives used the two-day sessions to high-
light a long list of complaints. WTO members cited concerns about China’s failure to protect
intellectual property rights, its lack of transparency, continuing subsidies to domestic indus-
tries, favoritism to state-owned enterprises, discriminating standards for goods and agriculture
products, obstacles to foreign investment in services and particularly financial services.  

The TPR report noted the lack of information about Chinese subsidies to industry.
“In many cases there are no figures on the magnitude of support provided, and no
information is available on subsidies and other government assistance provided at
the provincial level, which are believed to be considerable,” it said.  

Deputy USTR Michael Punke told the meeting that China had made noteworthy progress toward
trade liberalization after its accession.  “However, beginning in 2006, progress toward further
market liberalization in China began to slow, and a trend toward the increasing use of measures
imposing new restrictions on market access and foreign investment began to emerge,” he said in 
his prepared remarks.  “We are worried...not only of China standing still, but also moving
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backward,” Punke stated.  The EU Ambassador to WTO, Angelos Pangratis, said Europe’s main
concern is China’s lack of transparency. “While we acknowledge China’s efforts, including its
increased use of public consultations, more needs to be done still to make key WTO principles
like transparency and non-discrimination a norm in China's legislative system,” he said.

Shapiro Foresees “Robust  Consultat ions” w ith Congress

Assistant Secretary of State of Political-Military Affairs Andrew Shapiro said he “intends to
have robust consultations with Congress before we issue the 38(f) notifications” under the
provisions of the Arms Export Control Act (AECA).  In a briefing for reporters June 14,
Shapiro said administration officials are having discussions with Congress and “we intend to
follow the law regarding congressional notifications and we will provide the requisite notifica-
tions for any of these changes to the United States Munitions List or Commerce Control List.”

Shapiro didn’t address reports of friction between him and members of Congress
(see WTTL, June 4, page 1).  He sidestepped suggestions the administration
would go ahead with category-by-category notifications without an advance agree-
ment with lawmakers on providing more specific justifications for transfers. 
Officials are having discussions with Congress “on how best to provide them the
information they need and solicit their input,” he said.

Shapiro said the administration is committed to having all proposed USML changes and trans-
fers to the CCL published this year and final rules “on a rolling basis.”  “Any speculation that
export control reform is stalled is absolutely false,” he declared.  “My view is that by January
of next year, we’ll either be done or so close to the goal line that it will just be up to the next
administration to dive over the goal line and then do a touchdown dance,” he said.

TPP Investment  Text  Not  Surprising,  But  Worries NGOs

While some nongovernment organizations expressed outrage over the draft investment chapter
of the Trans-Pacific Partnership (TPP) negotiations posted online June 13, business community
representatives say the text reflects investment policies the U.S. has long advocated and
adopted in prior trade agreements and in its revised model Bilateral Investment Treaty (BIT). 
The “leaked” text, released by the Ralph Nader-related Public Citizen, shows large sections of
the chapter in brackets, indicating they are still under discussion and not yet adopted. The draft
doesn’t reveal who proposed which provisions and how far talks have progressed.

Business community sources say they’re not surprised by the text, since its
provisions are similar to the model BIT released in April (see WTTL, April 23,
page 3). One source said industry is disappointed by the annex on balance of
payments, but admitted it was the least common denominator.  “Nothing in this
Agreement shall be construed to prevent a Party from adopting restrictive import
measures in order to safeguard its external financial position and balance of
payments,” the text noted.  

Lori Wallach, director of Public Citizen’s Global Trade Watch, called the text “outrageous.”
She said “U.S. officials…have agreed to submit the U.S. government to the jurisdiction of
foreign tribunals that can order unlimited payments of our tax dollars to foreign corporations
that don’t want to comply with the same laws our domestic firms do.”  The text reveals that
Australia, for one, will not agree to such measures, including investor-state dispute settlement
provisions.  U.S. industry has previously raised concerns about Australia’s position.

“Our worst fears about the investment chapter have been confirmed by this leaked text,” said
Margrete Strand Rangnes, the Sierra Club’s labor and trade director. “The language in the
investment chapter echoes outdated trade agreements which put the profits of corporations over
environment and public interest policy,” she said in a statement. 
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*  *  *  Briefs *  *  *  

C C L : B IS  p la ns  to  p ub lish  “c le an  up ”  re vis io ns  to  C o m m e rc e  C o n tro l  L is t  (C C L ),  re fle c t ing  so m e  1 ,4 0 0
p a ge s o f co m m e nts  age nc y re ce ive d  c o nc ern ing  te chnic al  inc o nsis te nc ie s and  ina cc ura cie s,  inc lud ing  fo r
pa r ts  and  com po nents .   “I t  is  no t  mean t to  be  a  substan tive  ru le ;  add ing o r  renaming a  con tro l  ove r
anyth ing.   I t  is  mean t to  be  la rge ly mo re  o rganiza tiona l and  fo rma tt ing  and  inconsis ten t word  usage tha t
ha ve  c re p t up  o ve r the  d e ca d es ,”  B IS  A ssis ta nt  S ec re ta ry K e vin  W o lf to ld  R A P T A C  J une  1 2 .

IR A N : S ta te  announced  June  11  tha t seven  more  countr ie s  have  rece ived  waive rs  from  new N D A A  sanc-
t io ns  b ecause  they  have  “sign ifican t ly  reduced ”  vo lum e o f c rude  o i l  im p o r ts  from  I ran .   W aivers  were
g iven to  Ind ia ,  M a laysia ,  Sou th  K orea ,  Sou th  Afr ica ,  S r i  Lanka , T urkey and  T a iwan (see  W T T L ,  M arch
2 6 ,  p age  3 ) .   “W e  c o ntinue  in  o ur  d isc uss io ns  with  C h ina ,”  o ne  se nio r  ad m in is tra tio n  o ffic ia l sa id .

B R O K E R IN G : In  le t te r  to  P resid en t  O b am a June  6 ,  P resid en t’s  E xp o r t C o unc i l  (P E C )  urged  S ta te  to  recon-
s ide r  p ropo sed  IT A R  rev is ion  fo r  arms  b roke r ing  (see  W T T L ,  Ja n .  2 ,  page  2 ) .   “T his  p ro p o sed  change  is
so  sweep ing in  its  scope  and  ju r isd ic tiona l reach  tha t we  a re  conce rned  it  cou ld  have  un in tended  conse -
q uences  con tra ry to  the  ad m in is tra t io n’s  e ffo r ts  a t  exp o r t  co n tro l  re fo rm,  and  i t  co u ld  im p o se  sign ifican t
and  d isp ropo r t iona te  bu rdens on  the  sma ll  business  comm unity,”  PE C  wro te .

S U D A N :  N ationa l B ank o f  Ab u  D hab i (N B A D ) agreed  June  14  to  pay O FA C  $85 5 ,00 0  to  se tt le  45  charges
o f v io la ting  S ud a ne se  S anc tio ns  R e gula tio ns  fro m  N o ve m b er  2 0 0 4  to  D e ce m b er  2 0 0 5 .   C o m b ine d  va lue  o f
45  e lec tron ic  funds  transfe rs  was $4 ,38 9 ,23 5 .42 .   N B A D  d id  no t  vo lunta r i ly  se lf-d isc lose  appa ren t v io la -
t ions,  bu t  revea led  tha t  “ce r ta in  o f  its  c le r ica l  s taff  rem o ved  o r  o m it ted  Sud an-re la ted  re ferences in
paymen t in struc tions  p rocessed  on  behalf  o f  i ts  Sudan  b ranch  fo r  paymen ts  rou ted  th rough financ ia l
ins t i tu t io ns  lo c ate d  in  the  U nite d  S ta te s,”  O F A C  n o te d .

M T B : Sens.  C la ire  M cC ask i l l  (D -M o .)  and  R o b  P o rtm an  (R -O hio )  June  13  intro d uced  the  T em p o ra ry D uty
Susp ensio n  P ro cess  A c t  (S .  32 9 2 )  “ to  s t ream line  the  p ro cess  fo r  d u ty-susp ensio ns b y a l lowing  co m p anies  to
subm it  the ir  p rop o sa ls  d irec t ly  to  the  In te rna tio na l  T rade  C o m m issio n  and  re ta in ing  fina l  ap p rova l  fo r  Co n-
gre ss ,”  s ta tem en t sa id .   B il l  wo uld  take  co ngress iona l  f ingerp r in ts  o ff  p ro ce ss ,  avo id ing  ta in t  of  “earm arks”
in  reduc ing ta r iffs  on  ind iv idua l p roduc ts  (see  W T T L ,  M ay 28 ,  page  4 ) .  

ZE R O IN G : W T O  d ispu te -se tt lemen t panel  ru led  June  8  tha t U .S .  u se  o f “ze ro ing”  in  an tidump ing cases
aga ins t  im p o rts  o f  shr imp  and  d iam o nd  sawb lad es fro m  C hina  was inc o nsis ten t  with  W T O  ru les .   U .S . ,
which  has  end ed  p rac t ice  based  on p rev io us  W T O  rul ings ,  d id  no t  d ispute  f ind ings .

P I P E :  IT C  m a d e  una nim o us “sunse t”  re vie w d e te rm ina tio n  June  1 4  tha t re vo king  ex is t ing  C V D  o rd e r  o n
c ircu la r  we lded  p ipe  and  tube  from  T urkey and  an tidump ing o rde rs  on  p rod uc ts  from  B raz il ,  Ind ia ,  K orea ,
M exico ,  T a iwan ,  T ha i land  and  T urkey wo uld  l ike ly cause  recurrence  o f  in ju ry to  U .S .  ind ustry.

A U T O  P A R T S: CM A I Industr ie s ,  LLC , do ing business  a s  CM A I N or th  Amer ica ,  fou r  re la ted  f irms  and  two
executives  agreed  June  4  to  pay $ 6 .3  mil l io n  in  c iv i l  p ena lt ie s  in  se t t lem ent with  IC E  to  reso lve  c la im s
they  v io la ted  Fa l se  C la im s  A ct  by  misc lassifying  im p o r ts  o f  au to  pa r ts  to  evad e  $ 2 .5  m il l io n  in  du t ies .   In
re la te d  c ase , C M A I N o r th  A m e ric a  wa s se nte nc ed  June  4  in  D e tro i t  U .S .  D is tr ic t C o u rt  to  tw o  ye ars’  p ro -
b a t ion  and  $2 5 ,00 0  f ine  a f ter  p lead ing  gu i l ty  to  charges  o f  en try o f  go o d s b y m eans o f  fa lse  s ta tem ent .

E X P O R T  E N FO R C E M E N T : G enera l  T echno logy System s In tegra t ion ,  Inc . ,  (G T SI)  o f  O ntar io ,  C a l i f. ,
agreed  to  pa y $3 0 0 ,0 0 0  to  se t t le  o ne  B IS  charge  o f v io la t ing  E A R , and  ow ners  Y o rk  Y uan  C hang  and
Lep ing  H uang  agreed  to  pa y $3 0 0 ,0 0 0  each  to  se t t le  charge  of  co nsp iracy.   B IS  charged  them  with  co n-
trac t ing  with  24 th  R esearch  Ins ti tu te  o f  C hina  E lec tron ics T echno lo gy C o rpo ra tio n  G roup  to  de s ign  and
transfe r  techno logy fo r  ana log -to -d ig ita l  conve r te rs .   B IS  wil l  suspend  $2 50 ,00 0  o f  each  pena lty  fo r  two
years  and  then waive  balance ,  i f  no  fur the r  v io la t io ns  are  co m m itted .   U nd er  se t t lem en t,  G T SI  m ust
co m p le te  th ree  ex te rna l  aud its  o f  i ts  exp o r t  co n tro l s  co m p liance  p rogram , and  H uang  and  C hang  wil l  a t tend
expor t comp liance  tra in ing.   T hey neithe r  admitted  no r  den ied  cha rges.   Chang and  H uang  were  ar re sted
O c t.  11 ,  201 0 ,  and  p leaded  no t  guil ty  to  r e la ted  cha rges (see  W T T L ,  N o v.  1 ,  2 0 1 0 ,  p age  4 ) .   A t p ress
t ime ,  change  o f  p lea  hea r ing  was sched uled  fo r  June  18  in  L .A .  U .S .  D istr ic t  Co urt .

E X T R U D E D  A LU M IN U M : C IT  C hie f  Jud ge  D o na ld  P o gue  rema nd ed  to  IT A  pre l im inary an tid um p ing
dec is ion  on  extruded  a luminum from  China .  “P la in tiffs  may request  an  admin is tra tive  rev iew, in  wh ich
C om merce  ad jus ts  (o r  ‘caps’)  the  ac tua l paymen ts  owed  to  the  le sse r  o f  e ithe r  1 )  the  cash  depos it  ra te  (se t
b y the  P r e l im ina ry D e te rm ina tio n)  o r  2 )  the  f ina l ra te  d e te rm ine d  up o n  re vie w,”  he  no te d  in  S lip  O p .  1 2 -
8 1 .   “B ecause  o f i ts  co ntinued  ap p licab il i ty  as  a  ‘cap ,’  C o mm erce’s  p re l im inary p ro vis io na l  ra te  d e te rm -
ina tio n  m ay q ua lify  fo r  re aso na b le ne ss  re vie w.  A cc o rd ing ly,  the  c o ur t  wil l  co nsid e r  th is  asp e ct  o f
P la in t iffs ’  re q ue st  fo r  co nsid e ra tio n  whe n i t  re vie ws C o m m e rc e’s  re m and  d e te rm ina tio n ,”  he  a d d ed .
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