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Japan Seen as Unlikely to Join TPP Talks

While administration officials say they are talking with Japan on its joining negotiations on a
Trans-Pacific Partnership (TPP) agreement, academics and economists contend it would take too
much for Tokyo to become part of a deal.  “We are currently continuing our talks,” Deputy
U.S. Trade Representative (USTR) Demetrios Marantis told Washington’s Woodrow Wilson
Center Aug. 8 (see WTTL, June 25, page 3). “The TPP is open to whichever country is willing
to meet the high standards of the TPP” on issues such as labor, the environment and invest-
ment, he said.  “Each economy has to make that judgment for itself, as to whether or not the
TPP makes sense for it, whether or not TPP makes sense for where that country is, in terms of
its level of economic development, or the way it sees its economy going in the future,” he said.

However, Edward Lincoln, a Japan specialist and professor at George Washington
University, was more skeptical.  On the question of will they or won’t they,
“Don’t hold your breath,” he said. “That would require substantial concessions on
their part,” he added.  “It’s unlikely Japan will join in near future,” he declared. 
Domestic opposition to the TPP remains strong, including within the party of
Prime Minister Noda, Lincoln noted.

Meanwhile, an Economic Strategy Institute report released Aug. 8 concluded that much would
have to change in the Japanese economy and the negotiations themselves for Japan to join the
talks.  “If the TPP were concluded on its present basis and included Japan, it would inevitably
result in an increase in the U.S. trade deficit and a decline in U.S. GDP growth as well as in
U.S. employment while failing to achieve any increase in Japanese imports or anything like free
trade,” the report stated.  “A truly open market would require measures entirely antithetical to
decades of Japanese industrial policy and thus would have to entail an entirely new kind of
Japanese economic strategy, something that is difficult to imagine as long as negotiators insist
that the Japanese market is fully open,” it noted.

Comments on “Transit ion Rules” Object  to Complexity

As with all previous export control reform (ECR) proposals that State and BIS have issued,
industry reaction to the agencies’ proposed “transition rules” has been a mixture of praise and
concern.  Comments submitted on the proposals welcomed the attempt to maintain the export
license exemptions now available for items on the U.S. Munitions List (USML) as license
exceptions when they are transferred to the Commerce Control List (CCL).  Industry, however, 
complained about the complexity and burdens that will be imposed on USML items transferred 
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to the 600 series on the CCL (see WTTL, June 25, page 1). The general argument from indus-
try is that if USML items warrant transfer to the CCL, they should be treated just like all CCL
items and not face a myriad of additional requirements.  Exporters see the extra controls on
600-series items as more a political issue aimed at assuaging congressional objections to the
reforms than a real national security issue.

William Root, a former State official and trade consultant, criticized the multi-
tude of different country groups that would face different controls under the
revised rules.  “Who are the bad guys?” “Who are the good guys?” he asked,
noting the proposed changes would consider 65 countries as bad guys in some
way, either through Country Group controls in the Export Administration Regula-
tions (EAR) or through specific exclusions from license exceptions or licensing
policies.  Root recommended that BIS remove special EAR restrictions on the 41
countries not restricted in the International Traffic in Arms Regulations (ITAR). 

A common objection in the comments was to the BIS proposal to add a new congressional
notification requirement to the EAR for Major Defense Equipment (MDE) and basing the
requirement on the value of the total contract rather than just the export license.  “The Export
Administration Regulations do not contain a Congressional Notification requirement, self
imposing the requirement will further delay licenses and exports, contrary to the intent of the
Export Control Reform,” wrote Alliant Techsystems, Inc.  GE Aviation complained that the
term Major Defense Equipment is not defined. 

The Council on Governmental Relations and the Association of American Universities urged
BIS to revise proposed changes to License Exception TSU for technology to eliminate certain
restric-tions on missile technology and encryption.  “While we have not been able to assess
specific potential impacts on universities, it appears these restrictions may limit the usefulness
of the exemption to universities, especially as applied to the 600 series transferred items,” they
wrote.  Saint-Gobain Corporation asked for clarification of how License Exception Strategic
Trade Authorization (STA) would apply to foreign nationals of the 36 STA-eligible countries in
U.S.  “It appears that the STA will only be eligible for government entities of the STA 36
countries and not for companies in the STA 36,” it wrote.  “If so, this would be an unnecessary
burden on companies that manufacture 600 Series parts and components, and would be an
unnecessary licensing burden on BIS,” it commented.

Pfizer Pays $ 6 0  M illion Penalty for FCPA V iolat ions

The government’s crackdown on the payment of bribes to foreign healthcare officials by U.S.
drug and medical device companies hit another target Aug. 7 with Pfizer’s payment of $60
million in penalties in agreements with Justice and the Securities and Exchange Commission
(SEC) to settle charges that it violated the Foreign Corrupt Practices Act (FCPA).  In previous
actions, the government has settled FCPA charges with such firms as Johnson & Johnson, Smith
and Nephew, Biomet and Orthofix (see WTTL, July 16, page 4).

Under a deferred prosecution agreement (DPA) with Justice, Pfizer subsidiary
Pfizer H.C.P. Corporation will pay a $15 million penalty.  In settlements with the
SEC, Pfizer entered a consent agreement under which it will disgorge $16,032,676
in net profits and pay prejudgment interest of $10,307,268.  Its Wyeth subsidiary
entered a separate deal with the SEC to pay disgorgement of $17,217,831 in net
profits and prejudgment interest of $1,658,793.

“Pfizer made an initial voluntary disclosure of misconduct by its subsidiaries to the SEC and
Department of Justice in October 2004, and fully cooperated with SEC investigators,” the SEC
said. “Pfizer took such extensive remedial actions as undertaking a comprehensive worldwide 
review of its compliance program,” it added. The two-count criminal information filed by 
Justice and the SEC’s complaint in the D.C. U.S. District Court  accused the Pfizer subsidiaries
of conspiracy and violations of the FCPA in connection with improper payments to government 
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officials, including publicly employed regulators and healthcare professionals in Bulgaria,
China, Croatia, Czech Republic, Indonesia, Italy, Kazakhstan, Pakistan, Russia, Saudi Arabia
and Serbia.  The bribes were paid to obtain regulatory and formulary approvals, sales and
increased prescriptions for the company’s pharmaceutical products and were concealed as
marketing, training and entertainment expenses, the SEC said.

Industry Not  Yet  Sat isf ied w ith “Specially Designed” Def init ion

Exporters and trade associations that represent them still aren’t satisfied with the government’s
attempt to come up with a new definition of “specially designed.”  Comments on the second
attempt of State and the Bureau of Industry and Security (BIS) to propose a new, shorter
definition commended export regulators for making progress, but said there’s still work left to
do to make sure the new definition is clear (see WTTL, June 25, page 3).

“The proposed definition of ‘specially designed’ is a very good improvement
over earlier versions,” wrote the international law section of the American Bar
Association (ABA).  “With clarifications via interpretation of the new
elements, this will be an even better effort ,” it  stated. 

Nonetheless, the ABA offered several scenarios where application of the proposed definition is
still unclear, asking BIS and State’s Directorate of Defense Trade Controls (DDTC) to explain
how the proposed definition would apply in those situations.  It also wanted assurances that
statements and speeches by BIS and DDTC officials explaining the intent of the definition are
reflected in a final rule or in published guidance.  It particularly focused on the meaning of the
phrase “as a result of development.”   The ABA section urged the agencies to confirm its
understanding that the phrase means that, “during the development period, the developer takes
an affirmative step with a view to achieving or exceeding the performance levels, character-
istics, or functions in the relevant ECCN or USML paragraph.” 

The comment also noted that the preamble to the proposed definition refers to a First Circuit
Court ruling in the Lachman case, which directly related to previous interpretations of specially
designed.  “If the preamble in the pending proposed rule refers to case law, perhaps it should
also refer to the Seventh Circuit’s decision in its Pulungan decision, because it raises limits
under the Constitution on rules not sufficiently clear that a person knows how to avoid conduct
that is in violation of the agency’s rules,” it suggested.

Semiconductor Equipment and Materials International (SEMI) claimed even the revised defini-
tion was too complex.  The “catch-and-release” structure “is intrinsically complicated and
inconsistent with the basic concept of a definition – which should simply specify the meaning
of a term,” SEMI noted.  Rolls-Royce agreed. “Unfortunately, the proposed definition potential-
ly could create a significant compliance burden as businesses struggle through the proposal’s
‘catch and release’ analysis.  The proposed language is subject to numerous interpretations
within the supply chain, leaving companies like Rolls-Royce liable for increased compliance
and potentially accountable for other companies’ products and technology,” it wrote.

Defense Firm Pays $ 7 .5  M illion Fine to Sett le Export  Charges

Two years after a multimillion-dollar settlement with State on related charges, the military con-
tractor Academi LLC, formerly known as Xe Services, which was formally known as Blackwater
Worldwide, agreed to pay a $7.5 million fine as part of a deferred prosecution agreement (DPA)
filed Aug.  7 in New Bern, N.C. U.S. District Court.  Under the DPA, Academi can apply up to
$2.5 million of the fine toward compliance-related costs.  The DPA acknowledges the $42
million penalty the firm paid in 2010 in its consent agreement with State on 288 violations of
the Arms Export Control Act (AECA) and ITAR, including those described in the DPA (see
WTTL, Sept. 13, 2010, page 4). The DPA puts in abeyance criminal charges that the firm 
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manufactured and shipped without licenses short-barreled rifles, fully automatic weapons, arm-
ored helicopters, armored personnel carriers, and also trained foreign nationals without licenses. 
Two charges relate to the 2005 export of Iridium Satellite phones and Crypto Satellite phones to
Sudan without Treasury authorization.  Other charges are based on the firm’s proposed contract
to provide security services and a threat assessment to the government of Sudan without a State
license; on training military and law enforcement personnel from Canada overseas without a
State license; on providing data on armored personnel carriers to individuals from Sweden and
Denmark without State authorization; and exporting ammunition and body armor to Iraq and
Afghanistan without a State license. 

*  *  *  Briefs *  *  *

E D IT O R ’S  N O T E : E ffec t ive  Jan .   1 ,  20 1 3 ,  W T T L  is  go ing  a l l  d ig ita l .   Ins tead  of  p ap er  de l ivery v ia  the
U .S .  P o sta l  Se rv ice ,  a l l  sub sc r ip t ions wil l  be  de l ive red  as  P D F  f iles  b y e -mail .   A long  with e -mail  d e l ive ry,
o ur  webs i te ,  W T T Lo nline .co m , wil l  be  im p roved  and  upd a ted  and  a l l  sub scr ib ers  wil l  have  fu l l  access  to  the
s i te  and  i ts  extra  fea tu res .   E lec tron ic  de live ry wil l  a llow W T T L  to  se nd  o ut  m id -w ee k up d a te s and  p ro v id e
m o re  news  and  ana lys is .  F rom  now  on ,  renewa l no t ices  fo r  a ll  sub scr ip t io ns  wil l  on ly have  e -m ail  de l ivery
o p tio n .   S ub sc rib e rs  re ce iv ing  p r in t  ed i t io n  wil l  co n tinue  to  re ce ive  the ir  p r in t  co p ie s un ti l  Ja n.   1 .   F o r
sp e cific  q ue st io ns  ab o ut  yo ur  sub sc rip t io n ,  p le ase  c o nta ct  T a m i G ils to n  a t  2 0 2 -4 6 3 -1 2 5 0 ,  E x t.  1 9 3 .

T R A D E  FIG U R E S:  U .S .  merchand ise  expo r ts  in  June  rose  9 .15 %  from  year  ago  to  record  $1 3 2 .8  b i ll io n ,
C o m m e rc e  re p o rte d  A u g.  9 .   S erv ic es  exp o r ts  inc re ase d  2 .3 %  to  $ 5 2 .2  b il l io n  fro m  ye ar  ago .   G o o d s
im p o r ts  went  up  1 .6%  from  June  2 0 1 1  to  $1 9 0 .3  b i ll io n ,  as  se rv ices  im p o r ts  ga ined  5 .15 %  to  $3 7 .6  b i ll io n .

A N T IB O Y C O T T : P o lk  Aud io  Inc .  in  B a lt imo re  July 30  ag reed  to  pay $8 ,00 0  to  se tt le  two  B IS  charges tha t
i t  v io la ted  antibo yco tt  regula tions  by fu rn ish ing in fo rma tion  abou t business  re la tionsh ips  with  boyco tted
c o untr ie s o r  b la ck lis te d  p e rso ns  and  fa il ing  to  re p o rt  re ce ip t  o f re q ue st  to  enga ge  in  re str ic tive  tra d e
p ra ct ic e  o r  fo re ign  b o yc o tt  aga ins t  co untry fr ie nd ly to  U .S .  In  2 0 0 7 ,  P o lk  enga ge d  in  tra nsa ct io ns  fro m  U .S .
to  O m an .   In  se t t lem ent,  P o lk  ne i the r  ad m itted  no r  den ied  charges .

E X P O R T  E N FO R C E M E N T : G lob a l  M etco rp  LLC  in M etuchen ,  N .J .  Aug .  6  agreed  to  pay $5 0 ,00 0  c ivi l
pena lty  to  se tt le  two  B IS  charges o f  expo r t ing  o f  sc rap  s tee l c la ss if ied  a s  E A R 99  and  wor th  more  than
$ 2 9 0 ,00 0  to  P ak is tan ’s  P eo p le’s  S tee l  M il ls ,  which  is  on  B IS  E nt i ty  L is t ,  w i tho ut  req u ired  l icenses  in  2 0 1 0 .  
O f pe na l ty ,  $4 0 ,0 0 0  wil l  be  suspend ed  fo r  two  years  and  then  waived  pro v id ed  G lo b a l  M etco rp  co m m its  no
fur the r  v io la t ions.  C o m p any ne i the r  ad m it ted  no r  d en ied  charges.   T wo  N .Y .  ship p ing  co m p anies  p a id
pena lt ie s  fo r  re la ted  cha rges in  Ju ly (see  W T T L ,  Ju ly 30 ,  pa ge  4 ) .

S Y R IA : O b a m a ad m in is tra tio n  A ug.  1 0  im p o se d  sa nc tio ns  o n  S yr ia n s ta te -run  o il  co m p a ny S ytro l  fo r
se nd ing  o ve r $ 3 6  m il l io n  o f ga so line  to  I ra n in  A p r i l  2 0 1 2 .   In  ad d it io n ,  O ffic e  o f F o re ign  A sse ts  C o n tro l
(O FA C ) A ug.  10  ad d ed  Sytro l  to  l is t  o f  Sp ec ia l ly  D esigna ted  N a t iona ls  (S D N ).   

FO R D : C o ur t o f  A p p ea ls  fo r  Fed era l  C ircu it  A ug .  10  reversed -in -par t ,  vaca ted -in -p ar t ,  and  remand ed  C IT
ru ling  tha t i t  lacked  ju r isd ic tion  to  hear  Ford ’s  comp la in t tha t Custom s had  fa iled  to  t ime ly l iqu ida te  en tr ie s
o f  J agua r cars  because  Ford  had  no t  exhausted  i ts  admin is tra tive  remed ies .   CB P  liqu ida ted  som e  en tr ie s
a fte r  Fo rd  fi led  i ts  comp la in t a t  CIT .  “H ere ,  the  gove rnmen t’s  pos t-f i l ings  ac t ions  in  liqu ida t ing  the  en tr ie s
m ay have  o p ened  up  a  new  avenue  fo r  jud ic ia l  rev iew und er  19  U .S .C .  Sec tio n  15 8 1 (a) ,  bu t  the  ac t io ns
canno t  de fea t  sub jec t  ma t ter  ju r isd ic t ion  und er  S ec t ion  158 1 (i) ,”  i t  dec la red .  

L IQ U ID A T IO N : In  sep ara te  ru l ing  on  C IT  ju r isd ic t ion ,  C o urt  o f  Ap p ea ls  fo r  the  Fed era l  C ircu i t ,  A ug .  10 ,  in
N o rm a n  G .  Je n se n , in c .,  v .   U .S . ,  up he ld  C IT  dec is ion  tha t  i t  lac ked  jur isd ic t io n  to  hear  co m p la in t  aga ins t
C B P ’s  fa ilu re  to  ru le  w ith in  tw o  ye ars  o n  3 0 8  p ro te sts  se ek ing  re liq u id a tio n  o f 1 ,5 2 9  en tr ie s o f so ftw o o d
lum b er  from  C anad a .   “U nlike  in  C a n a d ia n  W h e a t ,  ju r isd ic tion  ove r  the  p re sen t su it  cou ld  be  p rocured  unde r
ano ther  sub sec tio n  of  Se c t io n  15 8 1  s im p ly by  req ues ting  acce le ra ted  d i sp o s it io n  unde r  Sec t io n  15 1 5 (b)  and
then  secur ing  ju r isd ic t io n  unde r  Sec t io n  15 8 1 (a) .   As  we  exp la ined  in  H ita c h i ,  ju r isd ic tion  canno t  l ie  unde r
S ec tio n  1 5 8 1 ( i)  whe n an  ave nue  to  jud ic ia l re vie w und e r S ec tio n  1 5 1 5 (b )  ex is ts ,”  C A F C  ru le d .

FE R R O V A N A D IU M : IT C  A ug.   8 ,  on  6 -0  vo te ,  mad e  “sunse t”  rev iew de te rm ina t ion  tha t  revo king  an t i -
d um p ing  o rd er  o n  fer ro vanad ium  and  ni t r id ed  va nad ium  from  R ussia  wo uld  no t  cause  recurrence  o f  in ju ry to
U .S .  ind ustry.   A s re su l t ,  ex is t ing  o rd er  w il l  be  term ina ted .  

LA R G E  P O W E R  T R A N SF O R M E R S:  IT C  voted  5 -0  in  fina l  f ind ing  A ug.  9  tha t  im p o r ts  o f  dum p ed   la rge
p o wer t ransfo rm ers  f rom  K o rea  a re  inju rying  U .S .  ind ustry.
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