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Eleven Indicted for Export ing M icroelectronics to Russia

Bureau of Industry and Security (BIS) officials are touting a multi-agency enforcement effort
that resulted in the indictment and arrest Oct.  3 of 11 Russian and U.S. naturalized citizens 
who are charged with the unlicensed export of microelectronic products to Russian military and
intelligence agencies.  The case could have ramifications in the congressional effort to grant
Russia permanent-normal-trade relations (PNTR) status because one of those indicted, Alex-
ander Fishenko, was also charged with being an unregistered foreign agent of the Russian
government, which had bought some $50 million in unlicensed U.S. goods from him since 2002. 
The case suggests widespread Russian efforts to acquire controlled U.S. goods illegally.

The 25-count indictment claims the defendants provided U.S. suppliers with false
information on the end-users and the end-uses of the items.  The indictment was
filed in the Brooklyn U.S. District Court but the arrests were made in Houston.  

Fishenko, a naturalized U.S.-citizen, is the president and CEO of Arc Electronics, Inc.  and a
part owner of Apex System, LLC, a procurement firm in Moscow that was also charged.  Nine
other defendants are Arc or Apex employees and one was employed by Atrilor, Ltd., another
Russian firm.  One customer allegedly was the Federal Security Service, Russia’s domestic
intelligence agency. The exported items included analog-to-digital converters, amplifiers, digital
signal processors, microcontrollers, static random access memory chips and field programmable
gate arrays.  “The Russian military is currently undergoing a large-scale modernization cam-
paign, and many of the sophisticated electronics necessary for electronic weapons systems,
including those exported by the defendants, cannot be purchased in Russia and often can only
be purchased from United States-based companies,” one court document noted.

“The investigation that gave rise to the instant charges began in approximately July 2010, and
has involved extensive court-authorized electronic surveillance of the defendants’ telephone and
email communications,” the document stated.  BIS also said it was adding to its Entity List 165
foreign persons and companies who received, transshipped or otherwise facilitated the export of
controlled commodities by the defendants. The entries are listed under 12 destinations and
include 119 persons in Russia, including various Apex and Atrilor offices. 

Lamy: Value-Added Study Could Change Trade Debate

Research that is trying to separate the value added at each stage of the supply chain from final
export figures could change the trade debate, asserts World Trade Organization (WTO) Director
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General Pascal Lamy.  The results of the study will show that bilateral trade imbalances, such
as the U.S. trade deficit with China, are not the result of trade but of macroeconomic imbal-
ances involving investment, consumption and savings, Lamy told a Brookings Institution
program in Washington Oct. 1. The research, launched earlier this year by the WTO and the
Organization for Economic Cooperation and Development (OECD), is examining how much of
the final value of an export is added in the last country of export and how much is in the com-
ponents and inputs from other countries (see WTTL, March 26, page 4).  “WTO economists
believe that China’s $295 billion trade surplus with the U.S would be reduced by nearly half if
two-way trade were measured in value-added terms,” Lamy told the Brookings audience.

Value-added numbers won’t change current account balances, but they “will
simply give a totally different picture of what this is made of,” Lamy argued. 
“What measuring trade in value added helps doing is realizing that this is not a
trade problem,” Lamy said.  “More importantly, that these trade imbalances
cannot be corrected through trade measures,” he added.  “I think the moment that
we start looking at these numbers will change the way we look at it with positive
consequences on the trade debate,” he said.  The way the trade deficit with China
is measured today “just hypes this as a formidable issue,” he suggested.

In response to a question, Lamy also acknowledged the $520 billion trade surplus run by the
countries of Northern Europe, a surplus larger than China’s.  “It’s just a confirmation of what I
said, these current account balances have nothing to do with trade policies because by defini-
tion EU [European Union] members have the same trade policy,” he stated.  It is more a matter
of competitiveness, he added.

Lamy expressed skepticism about the chances of using Article XV of the General Agreement on
Tariffs and Trade (GATT) to combat misaligned currencies, an option many have suggested as a
way to challenge China’s currency manipulation.  Article XV supposedly bars the use of
currency manipulation to influence trade or use of trade to influence exchange rates.  The
provision “was written at a time of fixed exchange rates and has never been tested,” Lamy said,
noting historians who say the provision was written by John Maynard Keynes himself at the
time of the Bretton Woods Agreements and the Havana Conference that created the GATT.

Lamy stressed that agreement between the U.S. and China in multilateral and plurilateral talks
is the key to their success, including the Doha Round and negotiations on services and informa-
tion technology.  In the round, “if the U.S. and China will agree on a compromise on industrial
tariff reductions, I tell you, the whole picture would change,” Lamy asserted.  This is also true
in plurilateral talks.  “The problem being, in today’s world of trade, a global plurilateral with-
out both the U.S. and China in the deal is not global; it doesn’t make sense,” he stated.  “So
you come back to the same starting point, you need the U.S. and China to agree,” Lamy said.

Customs Seizures Are District  Court  Issue,  CIT Rules

Legal challenges of Customs and Border Protection (CBP) seizures of imports, even after deten-
tion, must be taken to U.S. district courts and not the Court of International Trade (CIT), ruled
CIT Judge Gregory Carman Oct. 2 (slip op. 12-126).  In the case, the importer contested CBP’s
detention and then seizure of aluminum extrusion from Malaysia based on questions about the
country of origin of the materials.  Although the detention would come under CIT jurisdiction,
once the goods were seized the district court was the place to take the case, Carman ruled.

“While this Court has exclusive jurisdiction of any civil action commenced to contest the denial
of a protest pursuant to 28 U.S.C. Section 1581(a), this is a court of limited jurisdiction,” he
wrote.  Although the court considered the plaintiff’s argument about deemed exclusion, “this is
a seizure case at its heart,” he declared.  “Upon review of the relevant statutes, the Court agrees
with Defendant that the fact of seizure trumps the fact of deemed exclusion. Further, the timing
of the seizure, before commencement of Plaintiff’s action, makes the jurisdictional analysis of
CBB Group inapposite to this case,” Carman ruled.  “Because the merchandise was seized, the 
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Court looks at the jurisdictional statute for seizure found under 28 U.S.C. Section 1356, which
provides that ‘[t]he district courts shall have original jurisdiction, exclusive of the courts of the
States, of any seizure under any law of the United States on land or upon waters not within
admiralty and maritime jurisdiction, except matters within the jurisdiction of the Court of
International Trade under section 1582 of this title’,” he ruled, citing the law.

Petit ioners Oppose Proposed Changes to Rules for Trade Cases

The International Trade Administration (ITA), which is often perceived as favoring domestic
industry petitioners in antidumping (AD) and countervailing duty (CVD) cases, stirred up
strong opposition from attorneys representing import-sensitive industries to its proposed
changes to rules and deadlines for submitting factual information in trade remedy cases.  Com-
ments from the petitioners’ bar overwhelmingly criticized the changes that were proposed in the
July 10 Federal Register.

“The practical effect of the Proposed Regulation will be to unnecessarily deprive
the petitioners and other domestic interested parties of the ability to meaningfully
participate in proceedings to ensure the calculation of accurate margins by (1)
limiting the opportunities for domestic interested parties to provide factual
information and relevant argument; and (2) severely restricting the time that
petitioners have to analyze record documents, develop and research relevant
factual information and argument in response, obtain necessary certifications for
that information and timely file it on the record,” wrote attorneys with Kelley,
Drye & Warren. 

Comments also criticized how the proposal would treat the review of surrogate and normal
values in investigations.  “With respect to allegations relating to market viability and the basis
for determining normal value, it is also not clear that the proposed rule would increase the
Department’s opportunity to consider record evidence,” said comments from Hughes Hubbard,
questioning proposed deadlines for responding to questionnaire data.  “While this could shorten
the time period in some cases, it could significantly delay submission in other instances, and
overall provides more uncertainty in the timing of such information.” its lawyers argued.  

Attorneys from King & Spalding noted that “it is prejudicial to provide domestic interested par-
ties with less time to provide rebuttal factual information than the respondents were permitted
to file their questionnaire responses. This is particularly so, because respondents are providing
their own data to the Department, while domestic interested parties (and their counsel) need
time to review, understand, and research the information filed by the respondents.”

Few comments came from the attorneys for respondents in trade cases.  One comment from
Elliott Feldman of Baker Hostetler, who wrote on behalf of Canadian lumber groups, said ITA
“through these proposed modifications of the rules, is imposing discipline on parties who may
be prone to exploit ambiguities in the regulations as now written to submit factual information
when the other side might not have a reasonable opportunity to respond.”  With the proposed
changes, however, the agency “is perpetuating its own lack of discipline, reserving for itself the
discretion to place information on the record at any time and to set entirely the timing of
comments from the parties,” he added.

Dutch Firm Sett les Charges of  V iolat ing TDO Tied to Kraaipoels

BIS’ long-running legal action against Dutch father and son Niels and Robert Kraaipoel contin-
es to catch other firms and individuals in its web.  In the latest case, Cargo-Partner Network
B.V. (CPN BV), another Netherlands firm, reached a settlement with BIS Sept. 27 to settle
charges that it did business with Lavantia Ltd., a company in Cyprus that was covered by the
same Temporary Denial Order (TDO) that was issued against the Kraaipoels.  It also was
charged with exporting controlled items to Iran. In another twist, the former sales manager of 
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CPN BV was Ulrich Davis, a Dutch citizen who was sentenced in May to six months in prison
and a $2,000 fine for conspiring to export goods to Iran and violating the TDO against the
Kraaipoels (see WTTL, May 21, page 4).  In the settlement with BIS, CPN BV agreed to pay a
civil penalty of $98,000 to settle one charge of causing, aiding or abetting the unlicensed
export of U.S. items to Iran via the Netherlands and two charges of acting contrary to the terms
of a TDO.  When asked for a comment, a Cargo-Partner spokesperson in Austria told WTTL,
“we do not add anything” to the BIS notice.

*  *  *  Briefs *  *  *

FC P A : Just ice  FC P A  op inio n  (1 2 -01 )  S ep t .  1 8  sa id  ro ya l  fam ily m em b er d o esn’t  q ua l i fy  as  “fo re ign  o ffic ia l”
und er  an tib r ib ery pro v is io ns  “so  lo ng  as  the  R o ya l  Fam ily M em b er  do es  no t  d i rec t ly  o r  ind irec t ly  represen t
tha t  he  is  ac t ing  on  beha lf  o f  the  ro yal  fam ily o r  in  his  cap ac i ty  as  a  m em b er o f  the  ro ya l  fam ily.”

SO FT W O O D  LU M B E R : In  re spo nse  to  r epo r ts  tha t Canad ian  gove rnmen t o r  N ova  Sco tia  p lan  to  a ss is t  pape r
m il l  in  N o va  Sco tia ,  U ST R  R o n K irk  wro te  O ct .  4  to  R ep .  M ichae l  M ichaud  (D -M aine )  to  say  rep o r ts  “ ra ise
troub l ing  quest ions .”   “In  tha t regard ,  I  have  d irec ted  my s ta ff  to  confirm whe the r  the  in fo rma tion  p rov ided
in  the  news rep or ts  is  co rrec t ,  o n an  exp ed ited  bas is .  In  co nc lud ing  th is  inq uiry,  I  have  fu r the r  d irec ted  my
sta ff  to  re q ue st  in fo rm a tio n  fro m  the  G o ve rnm e nt o f C a na d a re ga rd ing  any ass is ta nc e  i t  o r  the  G o ve rnm e nt o f
N ova  Sco tia  have agreed  to  p rov ide  o r  p lan  to  p rov ide .  T he  U n ited  S ta te s  w il l  a lso  r a ise  the  ma tte r  a t
mee tings  la te r  th is  mo n th  o f the  C om mittee  on  Subsid ie s  o f  the  W or ld  T rade  O rganiza tion ,”  K irk  wro te .

E X P O R T  E N F O R C E M E N T : P h ib ro c he m , che m ic al  sup p lie r  in  T e ane ck ,  N .J . ,  S ep t .  2 8  agre ed  to  p ay $ 3 1 ,0 0 0
c iv il  penalty  to  se tt le  B IS  charge  o f  ac t ing  with  knowledge  o f  a  vio la tion .   In  Janua ry 200 8 ,  P h ib rochem
expor ted  to  M ex ico  sod ium fluo r ide ,  c la ss if ied  unde r  E C C N  1C 35 0 ,  con tro l led  fo r  chemica l and  b io log ica l
weap o ns p ro l i fe ra t ion  and  va lued  a t  ap p ro x imate ly $1 4 ,00 0  witho ut  l icense .   I ts  p rev ious l icense  exp ired  in
D ec em b er  2 0 0 7 ,  three  wee ks  b efo re  sh ip m en t.  P hib ro chem  ne ithe r  ad m itted  no r  den ied  charges .

M O R E  E X P O R T  E N F O R C E M E N T : S ae ed  T a le b i,  I ra nia n na tio na l,  p le ad e d  gu il ty  S ep t .  2 6  in  M a nha tta n U .S .
D is tr ic t  C o ur t to  co nsp ir ing  to  v io la te  In te rna tio na l  E m ergency E co no m ic  P o wers  A ct ,  r e levan t  E xecu t ive
O rde r s and  T reasu ry regula tions  with  il legal  expo r t  o f  pa r ts  and  good s  des igned  fo r  use  in  industr ia l
op e ra tions  to  I ran  th rough D uba i (see  W T T L ,  Ju ly 2 3 , p age  4 ) .  S en te nc ing  is  se t fo r  D e c.  1 9 .

M O R E  E X P O R T  E N FO R C E M E N T : M usc le  G auge  N utr it io n  LL C  (M G N ), nu tr i t io na l  sup p lem ent  sa les  fi rm
in  G len  M ills ,  P a . ,  agreed  to  pay $62 ,50 0  f ine  Sep t .  27  to  se tt le  one  B IS  charge  o f evasion .  M G N  a ttemp ted
to  exp o rt  whey p ro te in sup p lem ents  c lass i f ied  as  E A R 9 9  witho ut  l icense  to  I ra n  thro ugh  U A E  in June  20 1 1 .  
In  se p ara te  se tt le m ent,  M G N  co -o w ne r and  fo und e r R o b e rt  R e ed  o f C o a te sv il le ,  P a . ,  agre ed  to  p ay $ 3 7 ,5 0 0
to  se t tle  cha rge  o f m ak ing  fa lse  s ta tem en t to  B IS .  M G N  and  R ee d  ne ithe r  ad m itted  no r  den ied  charges .

A N T IB O Y C O T T : W  W  G ra inge r ,  industr ia l  supp ly comp any in  Lake  Forest ,  I l l . ,  Sep t .  25  ag reed  to  pay
$ 1 2 ,00 0  to  se t t le  12  B IS  charges o f  vio la t ing  an t ibo yco t t  regu la t ions b y fai l ing  to  rep o rt  rece ip t  o f  req uest  to
engage  in  restr ic t ive  trade  prac t ice  o r  fo re ign  bo yco tt  aga ins t co untry fr iend ly to  U .S .   In  20 0 8  th rough
2 0 0 9 ,  G rainger  engaged  in  t ransact io ns  in  K uwai t .   I t  ne i the r  ad m itted  no r  den ied  charges .

O LIV E  O IL :  IT C  O ct .  1  launched  Sec t ion  33 2  s tud y o f  glo b a l  co m p et i tiveness  o f  U .S .  co m m erc ia l  o l ive  o i l
ind us try,  fo cus ing  on  U .S . ,  Sp a in ,  I ta ly  and  N o r th  A fr ican  p rod ucers .  S tudy , reques ted  by  H o use  W ays and
M eans  Co mm ittee  C ha irman  D ave Cam p (R-M ich .) ,  w il l  rev iew p rod uc tion ,  p rocess ing  and  consumption  da ta ;
ana lyze  in te rna tio na l  im p o r t and  exp o r t m arke ts ; a ssess  fac to rs  a ffec t ing  U .S .  consum p tio n ;  and  co m p are
co m p et i t ive  s trengths  and  weaknesses  o f  m ajo r  o l ive  p ro d uc tio n  and  p ro ce ss ing  co un tr ies .

N U C LE A R  E X P O R T  C O N T R O LS: U .S .  exp o rt  co n tro ls  on  nuc lea r  p ro d uc ts  pu t  Am erican  co m p anies  “a t  a
se r io us  d isadvantage  nex t to  the ir  com p eti to rs  in  the  in te rna tio na l  exp o r t m arke t ,”  c la im s  a  N uclear  E nergy
Inst i tu te  (N E I)  repor t  re leased  O c t.  1 .   Repo r t ,  p repa red  fo r  N E I  by P il lsbu ry W in th rop  Shaw P it tman  law
firm,  h ighlighted  “fou r  very d iffe ren t se ts  o f  regula tions ,  coup led  with  a  comp lex  in te ragency rev iew
process”  adm in is te red  by E nergy,  S ta te ,  Co mm erce , and  N uc lea r  Regu la to ry Co mm iss ion .   “A lthough  nuc lea r
e xp o r t  co n tro l  re gim e s in  a l l  m a jo r  nuc le ar  sup p lie r  na tio ns  a re  c o nsis te nt  with  guid e line s issue d  b y the  N S G
[N uc le ar  S up p lie rs  G ro up ] ,  the  U .S .  re gim e  c o nta ins  ad d it io na l re str ic tio ns ,”  i t  sa id .

E X P O R T -IM P O R T  B A N K : B ank re tu rned  $80 3 .7  m il l ion  in  p ro f i ts  to  T reasu ry fo r  fisca l yea r  201 2 ,  which
e nd e d  S ep t .  3 0 ,  E x -Im  re p o rte d  O c t.  5 .

LA O S: N ego tia ting  pa r tne rs  Sep t .  28  ag reed  to  te rms  o f Laos’ W T O  memb ersh ip ,  which  now go  to  G enera l
C o u nc il  fo r  ap p ro va l.  L ao s  fir s t  ap p lie d  to  jo in  W T O  in  1 9 9 7 .
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