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Industry Comments Pushed Reform Proposals Past  Deadline

The first notification to Congress on proposed moves of items from the U.S. Munitions List
(USML) to the Commerce Control List (CCL) has been delayed because Commerce and State
officials have been grappling with conflicting comments from industry on the proposals, Bureau
of Industry and Security (BIS) Assistant Secretary Kevin Wolf told WTTL in an exclusive
interview Nov. 13.   Wolf acknowledged that drafting the package of regulations for the first
notice to Congress under Section 38(f) of the Arms Export Control Act  is taking longer than
anticipated due to comments that led BIS to rethink some issues (see WTTL, Nov. 12, page 2).  

At BIS Update in July, officials said the first notice would be sent up in late
summer or early fall.  “We have blown past that deadline,” he admitted.  “In try-
ing to be responsive to the industry comments, we’ve had to think of different
ways to skin the cat,” Wolf said. “We’re still moving at a rather significant pace
for the level of complexity, and we’ll get there. The flip side of speed is taking
into account their thoughts and concerns and trying to address them,” he noted.

Wolf said the final definition of “specially designed” that will be included in the 38(f) notice
“will be very, very close to what we proposed.”  Industry suggestions for different ways to
define the phrase “whether well intentioned or not, we just couldn’t accept,” he said. 

Draft changes to several USML categories are at the Office of Management and Budget (OMB),
but should be out soon, depending on the OMB queue, Wolf  said.  He said he expects Category
XI,  which covers electronic products, to be published in a couple of weeks.  BIS also plans to
publish a so-called “cleanup rule,” to amend the CCL to “make some of the internal word
choices more consistent, like parts and components and attachments,” Wolf said.  Interagency
discussions on the most contentious categories have not gotten any easier.  “We still have some
internal clearances and drafting and thinking to do” on categories XIV [biolog-ical organisms]
and XII [night vision and targeting systems], Wolf said, adding he doesn’t have an estimated
proposal date for them.  “There’s still more work to be done on both of those,” he said.

Panel Calls for Considerat ion of  USTR Subpoena Pow ers

Congress should consider whether to give the U.S. Trade Representative (USTR) power to
subpoena information from U.S. companies on their trade problems in China, a federal advisory 
committee recommended Nov. 14.  The U.S.-China Economic and Security Review Commission
also urged Congress to examine the possibility of revising rules the Committee of Foreign 
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Investment in the U.S. (CFIUS) applies to investments by Chinese state-owned enterprises
(SOEs) or controlled enterprises in the U.S., including the addition of a “net economic benefit
test” to reviews in addition to existing national security considerations.

The USTR’s ability to compel the submission of information from companies with
a subpoena would overcome the reluctance of U.S. firms to support complaints
against China publicly because of their fear that the Chinese would retaliate
against them. “Congress should evaluate the availability of, and access to, infor-
mation necessary to address unfair trade complaints; whether it is advisable to
provide USTR with subpoena authority; and, if so, the nature of such authority,”
the commission recommended in its 497-page annual report to Congress. 

“The political influence within China of the state-owned and -controlled sector and China’s
ability to compete on a global scale are both on the rise,” the commission stated.  It contended
that even Chinese firms publicly traded in the U.S. and in other markets are subject to Bei-
jing’s control and should be considered arms of the government.  “The U.S. government could
demand reciprocal treatment for foreign investments in China to match the treatment afforded
to Chinese companies in the U.S.,” it said.

U.S.  Wants Common Controls on Composite M achines

U.S. officials want the Wassenaar Arrangement and the Missile Technology Control Regime
(MTCR) to adopt common export controls for composite laying machinery, but first they need
to reach interagency agreement on what those rules should be.  In an unusual public discussion
of interagency differences, BIS and Defense officials took the issue to the BIS Materials
Processing Technical Advisory Committee (MPTAC), Materials TAC and Transportation TAC
during the week of Nov. 12 to hear industry views on how these machines should be controlled.

Currently, the Wassenaar Arrangement and MTCR use different terminologies and
apply different controls on these products, which are controlled in category 1.B
on the Wassenaar Control List.  Wassenaar refers to these machines as tow-
placement machines, while the MTCR calls them fiber-laying machines.

BIS staffers told the MPTAC Nov. 13 the agency wants to offer a new proposal on these prod-
ucts for the Wassenaar and MTCR 2013 list reviews.   The draft proposal would call for
regulating tow-placement machines that can apply tape that is less than 1 inch in width and
tape-laying machines that can apply tape that is 1 inch to 12 inches in width.  Defense officials
are still questioning whether the control should be more detailed and include the types of
materials being applied.  One MPTAC member, however, said the BIS proposal “makes good
sense” and would be “simple and useful” for industry. 

Efforts M ade to Improve Trade Assistance for Firms 

Commerce officials defended the program aimed at providing Trade Adjustment Assistance for
Firms (TAAF) at a House hearing Nov. 14, noting that changes in the management of the
program in the last two years have improved the help given to firms that have suffered from
import competition.  The House Oversight and Government Reform Committee’s government
organization subcommittee hearing focused on a September report by the Government Account-
ability Office (GAO) that criticized TAAF’s lack of effective performance measurements (see
WTTL, Sept. 24, page 4).  Since Congress amended the TAA program in 2009, Commerce has
established a new TAAF division in its Economic Development Administration.

Improvements in the program’s management have cut processing times for getting firms
certified to receive TAAF benefits and approving adjustment plans, testified Bryan Borlik, the
division’s director.  Over the next two years, it plans to implement additional reforms, he said. 
The TAAF program only receives $15.8 million annually and is administered through 11 
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centers that are hosted by universities and nonprofit organizations around the country under
contract to Commerce.  Subcommittee Chairman Todd Platts (R-Pa.) said it is “unacceptable”
that Commerce has not opened bidding for the operation of the centers for 30 years.  Testimony
by Alfredo Gomez, GAO acting director for international affairs and trade, criticized how funds
are allocated among the centers, saying funding should be based on “the needs of respective
populations and should take into account the costs of providing program services.”

Just ice,  SEC Issue Long-Aw aited FCPA Enforcement  Guidance

Advice that Justice and the Securities and Exchange Commission (SEC) issued Nov. 14 on com-
plying with the Foreign Corrupt Practices Act (FCPA) provides common sense guidance on
meeting the law’s requirements but doesn’t say anything that breaks with the government’s past
interpretation or enforcement of the law.  Long called for by industry to clarify how the gov-
ernment applies the law, the 120-page “Resource Guide to the U.S. Foreign Corrupt Practices
Act” includes several examples and hypothetical scenarios of situations that have raised ques-
tions in the past about how Justice and the SEC would treat such behavior.  

For example, it attempts to address questions about what kinds of gifts can be
given to foreign officials without triggering a violation of the statute and who
actually is a foreign official.  It also explains how the government treats
successor liability and compliance with records and reporting requirements.  

The guide is “an ambitious effort to lay out how the government interprets and applies the
FCPA, in order to educate companies about how to prevent their employees from violating the
law, and educate employees about the limits of permissible conduct,” Robert Khuzami, director
of the SEC’s enforcement division, told a press briefing (see WTTL, Feb. 27, page 2).  “We
also hope that it will clear up some myths about the type of conduct that gets prosecuted under
the FCPA — that it is not the $5 cup of coffee, or the one off $50 gift to a public official, that
companies need to be concerned about, but payments of real and substantial value that clearly
represent an unambiguous intent to bribe a foreign official to obtain or retain business,” he said.

The guide says “paying an official a small amount to have the power turned on at a factory
might be a facilitating payment; paying an inspector to ignore the fact that the company does
not have a valid permit to operate the factory would not be a facilitating payment.”  Gifts and
entertainment of nominal value are acceptable and “are unlikely to improperly influence an
official, and, as a result, are not, without more, items that have resulted in enforcement action
by DOJ or SEC.”   On the other hand, “a $12,000 birthday trip for a government decision-
maker...or a trip to Paris for a government official and his wife” would be considered improper.

“Such guidance from the government is always welcome,” attorneys with the law firm of Baker
Hostetler in D.C. said in an alert to their clients.  “While the Guide is unprecedented in both
its length and detail, it does not provide clear-cut answers to many of the questions regarding
the FCPA,” they noted.  “Given the breadth and depth of the Guide, it is clear that aggressive
FCPA enforcement is here to stay,” the attorneys advised. 

End of  2 0 1 3  Is New  Goal for TPP,  M exican Ambassador Says

Though talks on a Trans-Pacific Partnership (TPP) were supposed to be completed by the end
of 2012, events have conspired to push that deadline off another year, according to Arturo
Sarukhán, Mexico’s ambassador to the U.S.   “I think it’s evident that we won’t have that for
2012.  I think everyone is looking at 2013 as the target date, the end of 2013,” Sarukhan told
an Inter-American Dialogue program Nov. 14.  “A lot of it will depend of the pace of the
negotiations now that Mexico and Canada have become full TPP partners,” he noted.  Mexico
and Canada are slated to join their first negotiating session formally in New Zealand Dec. 1-3. 
The ambassador said domestic U.S. political issues may determine the schedule for completing
the talks.  “A lot of that will hinge on whether the U.S. and the administration get TPA [trade 
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promotion authority] from Congress, which will be needed at some point to put the cherry on
the cake in these negotiations. That’s a big question,” he said.  “The first advantage of TPP is
it allows us to upgrade NAFTA through the back door without renegotiating NAFTA.  We all
know if we were to renegotiate NAFTA to modernize it, it would be like throwing a spanner in
the works,” Sarukhan said.  New trade agreements negotiated since NAFTA include “new
standards on everything from IPR to labor to environment to state-owned enterprises.  This will
pull up NAFTA from the bootstraps and turn it into a 3.0 free trade agreement,” he stated. In
addition, the larger agreement will expand the market for NAFTA-origin goods. “TPP will
enhance and deepen the production and supply chains we’ve developed in North America since
NAFTA,” Sarukhan noted. 
 

Bonded Carrier Responsible for Lost  Goods in Transit

Customs and Border Protection (CBP) can impose duties, taxes and fees on a bonded carrier
that could not account for a lost shipment that came into the U.S. as a transportation and
exportation (T&E) entry intended for transshipment to Mexico, Court of International Trade
(CIT) Judge Leo Gordon ruled Nov. 7 (slip op. 12-134).  The obligations of the carrier C.H.
Robinson Company under 19 C.F.R. Section 18.8(c) “go beyond the certification of proper
delivery of the merchandise covered by the subject entries to include a responsibility to account
for missing merchandise,” Gordon wrote.  “The court concludes on the record before it that it
is more probable than not that the subject merchandise was not exported, as required by statute
and regulation.  Consequently, pursuant to 19 U.S.C. Section 1553 and 19 C.F.R. Section
18.8(c), C.H. Robinson is liable” for taxes and duties of $106,407.86, Gordon ruled.

*  *  *  Briefs *  *  *

C IT : P re sid en t  O b am a sen t  Sena te  no m ina t ion  N o v.  14  o f  C la ire  R .  K e l ly ,  p ro fesso r  o f  law a t  B ro o klyn
Law Schoo l,  to  sea t on  Co urt  o f  In te rna tiona l T rade .   K e lly  se rves a s  co -d irec to r  o f D ennis  J .  B lock  Cen te r
fo r  the  S tudy  o f In te rna tio na l  B us iness  Law  and  facu l ty  ad v isor  fo r  B ro o k ly n  J o u rn a l  o f  In te rn a tio n a l  L a w .  
She  a lso  is  on  boa rd  o f d irec to r s  o f   Custom s and  Inte rna tiona l T rade  B ar  Assoc ia tion   B e fo re  jo in ing law
scho o l  she  was asso c ia te  a t  Co ud ert  B ro the rs  in  N ew Y o rk .    K e l ly  rece ived  he r  J .D .  m a g n a  cu m  la u d e
f ro m  B ro o klyn L aw Scho o l  in  19 9 3  and  he r  B .A .  cum  lau de  in  19 8 7  from  B arnard  C o llege

R U SSIA: H ouse  passed  b i l l  (H .R .  615 6)  N ov .  16  g ran ting  Russia  and  M oldo va  P N T R  on  b road ly b ipa r tisan
vo te  o f  36 5 -4 3 .   M easure ,  which  inc lud es  M agnitsky pro v is io ns  au tho r iz ing  sanc tio ns  o n  R ussians  who
v io la te  human  r ights ,  now awa its  Senate  ac tion  a fte r  T hanksg iv ing recess  (see  W T T L ,  N o v .  12 ,  pa ge  4 ) .

ST E E L P IP E : IT C  in  fina l  4 -2  vo te  N o v.  14  de te rmined  tha t  im p o r ts  o f  sub s id ized  c ircu la r  weld ed  carbo n-
qua li ty  s tee l p ipe  from  Ind ia ,  O man , and  U A E  and  dum ped  imp or ts  from  Ind ia ,  O man , U A E  and  V ie tnam
d o  no t  ma ter ia l ly  inju re  o r  th rea ten  U .S .  ind ustry w ith m ater ia l  in ju ry.  

W IR E  H A N G E R S:  In  fina l  6 -0  vo te  IT C  N o v.  15  de te rmined  tha t  im p o r ts  o f  s tee l  wire  garment  hangers
fro m  T a iwan  tha t  Co m m erce  ha s  d e te rm ined  a re  so ld  a t  le ss  than  fair  va lue  m ater ia l ly  inju re  U .S .  ind ustry.  

S E C T IO N  3 3 7 : C o u rt  o f A p p e als  fo r  F ed e ra l C irc uit  N o v .  1 4  up he ld  IT C  d e cis io n  tha t ce rta in  c la m p s fo r
a ir  cond it io ner  sys tem s  d id  no t  v io la te  p a ten t .   In  N o rg re n , In c . v .  IT C ,  cou rt  sp l i t  2 -1  in  case  tha t was
rem and ed  to  co m m issio n  in  2 0 0 9 .   O n  rem and ,  IT C ’s A LJ  found  asse r ted  c la ims o f  ’3 9 2  P a ten t  no t  inva l id .  
C o m m issio n ,  how ever ,  r eversed  A LJ ,  f ind ing  tha t  pa ten t c la im s  were  o b vio us  and  no t  Se c t io n  33 7  v io la t io n .

ZE R O IN G : Co mm erce  adequa te ly de fended  i ts  con tinued  use  o f zero ing in  o ld  adm in is tra tive  rev iews even
tho ugh  i t  ha s s to p p e d  p ra ct ic e  in  ne w ca se s,  C IT  C h ie f Jud ge  D o na ld  P o g ue  ru le d  N o v.  1 5  in  d ec is io n
up ho ld ing  rev iew o f  shr imp  imp o rts  f ro m  V ie tnam  (s l ip  op .  12 -13 7 ) .   “E xp lana t ion  C o m m erce  p ro v ided  in
th is  re vie w is  the  sa m e as  tha t p re vio usly he ld  to  b e  b o th  re aso na b le  a nd  co nsis te nt  with  the  C o u rt  o f
A p p ea ls  fo r  the  Fe d era l  C ircu it’s  d ec is io ns”  in  D on gb u  S tee l  and  JT E K T C o rp . ,  P o gue  wro te .   H e  sa id
“cour t  wil l  fo l lo w i ts  recen t  op in io ns  in  G rob es t I I  and  F a r E .  N ew  C en tu ry  on  the  is sue  o f ze ro ing  and
a ffirm C om merce ’s  exp lanation  a s  reasonab le .”

K A Z A K H S T A N : K a za khsta n p la ns  to  co m p le te  i ts  ne go tia tio ns  o n  W T O  ac ce ss io n  in  fir s t  ha lf  o f 2 0 1 3 ,
K azakhstan’s  M inis te r  fo r  E co no m ic  In tegra t ion  Zhanar  A itzhano va  sa id  N o v.  9 .  K azakh  p re ss  rep o rts  c i te
ag ricu ltu re  subsid ie s  a s  ou ts tand ing issue  (see  W T T L ,  D ec .  19 ,  20 1 1 ,  pa ge  3 ) .
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